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Accounting News And Trends 


PROBLEMS OF MANAGEMENT SERVICES 


A summary of a conference on 
“Ethical Concepts in a Changing Pro- 
fession” conducted by the Colorado 
Society of CPAs has been prepared 
by Professor Jerome Kesselman for 
that Society’s magazine, The Report 
(December 1960). Because of the 
current interest in management ser- 
vices, the comments on the ethics in- 
volved in this segment of accounting 
activities are particularly noteworthy. 
The three general points developed 
concerned: (1) Independence, (2) 
Mechanical equipment, and (3) Work 
for another CPA. 

Some misgiving was expressed that 
the independence of the CPA might 
very well be impaired if extensive man- 
agement services are also rendered. 
The major problems are those of split 
allegiance and self-serving recommen- 
dations, and the need to review one’s 
own work. So long as the service 
rendered is competent; so long as the 
CPA retains his professional attitude; 
and so long as he maintains his in- 
dependence, there appears to be no 
serious ethical problem. Probably the 
major point made was that the CPA 
should never substitute his judgment 





Accounting News and Trends is conducted 
by CHARLES L. SAVAGE, CPA. He is 
presently serving as a member of our So- 
ciety’s Committee on Accounting Procedure 
and is Program Director of the Brooklyn 
Chapter of the National Association of 
Accountants. Dr. Savage is professor of ac- 
counting and chairman of the Business 
Administration Division of St. Francis Col- 
lege. He is also professor of taxation at 
the New York Law School. 


for that of management. Rather, the 
CPA should limit himself to presen- 
tation and discussion of alternatives. 
The ultimate decision must be made 
by management. 

The second issue was whether the 
CPA should participate in the area of 
selection of equipment in cases where 
the client is mechanizing the system. 
In general, the consensus was clearly 
that the CPA should aid in every way 
possible within the limits of his capa- 
bilities. 

The problem given major attention 
was the performance of management 
services for the client of another. In 
cases where a CPA feels he is not 
technically qualified to render the ser- 
vice needed by the client, he has es- 
sentially three choices of action. He 
may train or acquire the necessary 
staff, call in an outsider other than a 
CPA, or call in another CPA who is 
competent to render the service. The 
writer contends that a CPA should not 
be reluctant to call in another CPA. 
The CPA-consultant is governed by 
the code of ethics in these cases and 
the first CPA need not be overly con- 
cerned about the potential loss of the 
client. The client should be apprised 
of the situation. He should be told 
the reasons for getting a consultant, 
and the special areas in which he will 
be active. He should also be told of 
the financial arrangements between the 
two CPAs. 

The rules of professional conduct of 
The New York State Society of CPAs 
and of the American Institute of 
CPAs provide that a member who re- 
ceives an engagement for services by 
referral from another member shall 
not extend his services beyond the 
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RETIREMENT 
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SALESMEN 


Many firms are under pressure for 
a future security program for its sales 
force. While acknowledging the need 
for a plan, they are hard put to find 
one which offers adequate benefits at 
low cost, and without the commitment 
required in a Treasury-approved plan. 


As a specialist in this field, I have 
developed a concept of employee 
benefit program designed for just this 
situation. It is in successful operation 
with both large and small companies 
from coast to coast. These are some 
of its features: 


* Treasury approval is not required. 


* Eligibility may be confined to 
hand-picked employees. 


* The company may discontinue the 
plan at any time without penalty. 


* Company cost is a tax deductible 
business expense. 


* Its unusual contributory feature 
cuts company cost way down. 


For full particulars, write or phone 
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specific engagement without consult- 
ing with the referring member. 


CAVEATS AROUT PATENTS, 
TRADEMARKS AND COPYRIGHTS 


Any CPA whose clients number 
patents, trademarks or copyrights 
among their assets will find helpful the 
new 77-page monograph of the Prac- 
ticing Law Institute entitled “Tax As- 
pects of Patents, Copyrights and 
Trademarks.” (20 Vesey Street, New 
York 7, $2.50) Among the many 
caveats in the handling of creative 
properties these might be noted: 


1. There are inherent dangers in 
the co-ownership of a patent, as dis- 
tinguished from a copyright. In patent 
law there is no obligation to account 
for profits among the co-owners, and 
any co-owner may grant a license of 
the entire patent. Thus, where a patent 
is jointly owned (usually by the co- 
investors) it is advisable to have a 
private contract providing for such an 
accounting which may be filed with 
the Patent Office. 


2. When buying a business in which 
patents and trademarks are important, 
the buyer should make a careful al- 
location of the purchase price as be- 
tween the various assets because, tax- 
wise, they are treated differently. A 
patent is a depreciable asset; a trade- 
mark is non-depreciable, having in 
theory an infinite life. 
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3. When an author sells “world 
wide rights” in his work, it is wise to 
have the contract specify what part of 
the purchase price is for the foreign 
tights and what is attributable to do- 
mestic rights. If he doesn’t, the book- 
let warns, he may find himself re- 
quired to pay U. S. income tax on the 
entire sum. Of course, the allocation 
in the contract is merely some evi- 
dence, subject to contradiction by the 
other facts. Without such contractual 
allocation, however, the courts are 
loath to make any division whatsoever. 


DEPRECIATION SURVEY REPORT 


The survey on depreciation prefer- 
ences conducted by the United States 
Treasury Department with a view 
to liberalizing depreciation methods 
prompted the Research Institute of 
America to ask the same questions of 
its 30,000 members. The results of the 
Treasury survey are not yet available 
but the Research Institute reports these 
findings: 


1. Most businessmen are willing to 
give up capital gains treatment of de- 
preciable property sales in return for 
“a more adequate depreciation system.” 


2. The depreciation policy most of 
the respondents would prefer is one 
giving each company freedom to set 
its own schedule of years for depreci- 
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By Freperick M. E1sner, C.P.A. 


Used in teaching his courses on Dis- 
tribution Cost Accounting and Controls 
for Cost Reduction Purposes at the 
Baruch School of Business Administra- 
tion, City College, N. Y. 


Complete Set, $15. 


CHARLES M. EISNER 
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CURRENTLY AVAILABLE 


ACCOUNTING TALENT 


Ca COMPTROLLER — 
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Age 47 Corporate Comptroller (for the 
past 9 years) for a giant multiplant textile 
manufacturer with sales about $500 mil. Ac- 
tively engaged in all areas of financial 
management and is familiar with all of the 
requirements thereof including acquisitions, 
mergers, liquidations and related problems. 
He is strong in taxation and consolidations 
as well. Relocation is no problem. 


FINANCIAL EXECUTIVE — 
$22,0 

Age 34 Acctg deg from CCNY—LLB from 
B’klyn Law School plus I.E. courses. As 
Asst Corporate Comptroller of a $175 mil- 
lion sales volume industrial, for the past 
2 years, he plans and directs activities of 
plant comptrollers in developing and install- 
ing a comprehensive financial planning and 
control program to increase management 
control over operations. His 7 years ex- 
perience previous was with a major blue- 
chip industrial where he became a plant 
comptroller with heavy operating budget ex- 
perience. The man is dynamic. 


COST EXECUTIVE — $9,600 

Age 43 BS in Acctg from Wm & Mary 
20 years of broad cost exp including esti- 
mating in the aircraft industry. At least 
10 yrs of this is in a manager’s capacity. 
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ating plant and facilities, acknowledg- 

ing, however, that such determinations 

have to be on a consistent basis and 
cannot be changed at will. 

3. Current depreciation practices 
are: 

¢ Double declining balance deprecia- 
tion is being used by 47% and 
sum-of-the-digits by 36%. 

e 20% “first year” depreciation has 
been taken by 38%, of whom 70% 
deducted $2,000 in their most recent 
year. 





4. Upon review by the Internal 
Revenue Service, useful life for depre- 
ciation was raised in 11% of the cases 
and cut in 8%, while 19% had their 
salvage value raised and only 1% had 
it reduced. 


5. Dissatisfaction with depreciation 
practices was attributed equally to 
change in price levels and to the exces- 
sive period set by the Treasury Depart- 
ment for the useful economic life of 
equipment. 


ozalid-bruning 
tax form reproduction 


e Government approved methods 


e Free pick-up and delivery in Manhattan 


24 hr. delivery guaranteed 





Call or write for price list 


CZ 
BEE photocopy, inc. PL-1-0440 
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Letters to the Editor 


ACCOUNTING FOR 
ARCHITECTURAL FIRMS 

The April 1960 issue of The New 
York Certified Public Accountant pre- 
sented an informed article by H. S. 
Wittner, C.P.A., relating to Account- 
ing for Architectural Firms. That 
article developed the essential ac- 
counting factors from a lucid exposi- 
tion of the background of material in- 
volved in the operation of an architec- 
tural practice. 

In conjunction with the above men- 
tioned article, attention should be di- 
rected to the manual of instructions 
“Standardized Accounting for Archi- 
tects” promulgated by The American 
Institute of Architects, which is the 
recognized national professional or- 
ganization in this field. The manual 
was first issued in 1950 and was most 
recently revised and reprinted in Jan- 
uary 1954. As a companion profes- 
sional organization, we should take 
cognizance of such an officially spon- 
sored publication. Further, their ef- 
fort towards standardization is to be 
commended and was probably insti- 
tuted for purposes of developing a 
common understanding of principles 
and terminology in order to develop 
bases for comparison of results be- 
tween practitioners 

In practice, the writer has been con- 
forming the accounts of these profes- 
sional firms, as well as those in the 
related field of professional engineer- 
ing, to the principles established in 
the AIA manual. Such experience has 
established, in our opinion, the valid- 
ity of the essential accounting prin- 
ciples there presented. 

The Wittner article, although dis- 
tinguishing between “fees” and “re- 





imbursed expenses” states “Experience 
indicates that the single income ac- 
count, Income from Services, serves 
very well for general accounting.” 
Since reimbursed expenses are pro- 
vided for in the contracts in those 
areas where certain costs, such as 
traveling expenses or blueprints, will 
be required in excess of those nor- 
mally provided, the client is called 
upon to reimburse these costs above 
and beyond the amount of the agreed 
fee. Since they are pure reimburse- 
ments and provide no margins of reve- 
nue, they should not be included in the 
fees obtained from services performed. 
In this same area under particular 
contracts, the payment of consulting 
fees to engineers are often stipulated 
in the contract, both as to the particu- 
lar engineering firms to be used and 
the portion of the total fee which is 
paid for those services. This is par- 
ticularly true in certain contracts with 
the City of New York on school build- 
ings and public housing. In these 
cases, the architectural firm is merely 
acting as a conduit for the payment of 
these fees and in an evaluation of the 
results of the architectural practice 
should be excluded both from the in- 
come and the expense side of the pre- 
sentation. In such circumstances, since 
the engineering fees could range any- 
where from 25 to 60% of the total 
fees received, if they are not excluded 
from the gross receipts of the archi- 
tectural firms, a considerable impact 
could be felt in connection with the 
New York City gross receipts tax. 
With respect to partners’ time, just 
as in our own profession, the super- 
visory time of a principal on a par- 
ticular project is perhaps the most 
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valuable contribution made. The ATA 
manual specifically establishes the 
value of partners’ time on a particu- 
lar project as a direct cost in prepara- 
tion of operating statements. While 
in certain instances a particular part- 
ner might be engaged entirely in ad- 
ministrative work and thus has no 
time devoted directly to individual 
projects, consideration of the factor 
may be of less significance. However, 
even in this case, if the accounting for 
architectural practices is to be con- 
sistent so that the results are compar- 
able, such time should be introduced 
into the statements. 

In connection with the matter men- 


| tioned immediately above, it is quite 


true, that in the determination of a 


| principal’s income, the principle in- 


volved in any partnership undertak- 
ing is that the ultimate return to the 
principal or to the partner is his over- 
all return without consideration of 
partner’s salary cost. However, the 
AIA manual provides in its statements 
for an adjustment in order to eliminate 
the partner’s salary included in the 
direct and indirect cost and finally 


| produces the normal concept of a part- 
'ner’s income. 





These comments are presented for 
the purpose of directing attention to 
an area in which a complete manual 
including charts of accounts, state- 


' | ment forms and even books of ac- 


count based upon sound accounting 


_ | principles have been established, are 


in general use by a profession seeking 
to standardize procedures for pur- 
poses of developing a common back- 
ground for comparison of results. As 
professional practitioners, we should 
commend such efforts, embrace the 
progress made and endeavor to fur- 
ther the project. 


RupoLPH G. LInpsTROM, CPA 
(R. G. Lindstrom & Company) 
New York, N. Y. 
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DEPRECIATION IN INSURANCE 


The February 1959 issue of the 
“Clients’ Service Bulletin,” published 
by The American Appraisal Com- 
pany, contained an article distinguish- 
ing the concept of accounting depreci- 
ation from insurance depreciation in 
situations involving loss by fire. This 
article is informative and may serve 
a useful purpose in measuring the 
amount of insurance coverage which 
should be in force. Moveover, it makes 
one realize the value of fire-protected 
records of property owned, to help es- 
tablish losses, particularly total losses. 


Fire insurance policies contain a 
clause which provides for the “actual 
cash value” immediately before the 
fire. Most policies contain an 80% 
co-insurance clause. It is the relation- 
ship of this 80% to the actual cash 
value which is to be borne in mind 
when measuring the amount of insur- 
ance coverage in force. Even with a 
proper amount of coverage, the 
amount recoverable in the case of de- 
preciable assets depends upon insur- 
ance depreciation as opposed to ac- 
counting depreciation. 


The article makes this significant 
point: “The concept of depreciation 
for accounting and income tax pur- 
poses is quite different from the con- 
cept of depreciation for insurance pur- 
poses, and the two seldom bear any 
remote resemblance. Assets which are 
heavily depreciated or fully depreci- 
ated on the corporate records may 
have a substantial value for insurance 
purposes. The object of depreciation 
for income tax purposes is to assure 
the recovery of the cost less estimated 
salvage over the useful life of the 
asset. The Internal Revenue Service 
recognizes several methods of com- 
puting depreciation, and the depreci- 
ation accrued at any given time will 
vary with the method selected. Re- 
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gardless of the method used, the pur- 
pose is not to measure value at any 
given point of time. It is a process 
of recovering the net cost. The in- 
surance adjuster, on the other hand, 
is concerned primarily with the con- 
dition and utility of the asset when 
a loss occurs, and these factors can- 
not be measured by the mere passage 
of time. He will take into considera- 
tion age, operating conditions, main- 
tenance policies, degree of obsoles- 
cence, if any, as well as perhaps mar- 
ket value. A well-maintained prop- 
erty might be depreciated 60% on the 
books but be depreciated only 25% 
for insurance purposes.” 
‘CHARLES HECHT, CPA 
(Charles Hecht & Company) 
New York, N. Y. 


THE FUTILITY OF AUDITING 
DUPLICATE DEPOSIT SLIPS 


I should like to question the validity 
of an auditing procedure which seems 
to be standard practice, but which is 
apparently not reliable. 

Text books formerly stressed the 
importance of getting duplicate de- 
posit tickets direct from the client’s 
bank, and comparing each item on the 
deposit ticket with the details recorded 
in the cash receipts book for the day 
in question. This was considered to 
be the most effective way to detect 
lapping. The Eighth Edition of Mont- 
gomery’s Auditing, however, indicates 
that this is no longer a useful tech- 
nique for detecting iapping, since very 
few banks actually check the detail on 
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customers’ deposit tickets. My con- 
versations with employees and officials 
of banks in the New York metropoli- 
tan area bear this out. 

The receiving teller will apparently 
verify the amount of coin and cur- 
rency appearing on the deposit ticket, 
but that is as far as he goes. After 
that, a clerk, or a tabulating machine 
operator will compare the total of the 
checks deposited with the total of the 
checks appearing on the deposit ticket, 
and if the totals agree the details are 
ignored. It does not seem to be im- 
portant to the bank that the checks 
listed on the deposit ticket may be 
fewer or greater in number than the 
checks actually deposited, nor does it 
seem to matter if the amounts listed 
are different from the actual checks, 
as the bank is only proving the totals. 

In view of the above, it would ap- 
pear to be of little use for the auditor 
to compare the detail on deposit slips 
with the client’s cash book. (The date 
of deposit may be verified by exami- 
nation of the monthly bank statement.) 

The auditor can best guard against 
lapping by carefully confirming ac- 
counts receivable, and by seeing to it 
that the client has an adequate system 
of internal control which is function- 
ing properly. 

Unless the auditor has reason to 
make independent verification of coin 
and currency deposited on a particular 
day, no purpose is served by request- 
ing duplicate deposit slips. 

GEORGE LIEBERMAN, CPA 
New York, N. Y. 
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Relations of the CPA 
with other Professions 


The outstanding qualities of the CPA are his com- 
petence, integrity and independence. All of us should 
be zealous in maintaining these traits and avoiding any 
impairment. 

A possible reflection on the CPA’s standing can 
result from his practice of another profession or calling, 
side by side with his work in accounting. The most 
common of the simultaneous vocations are the practice 
of law, life and other insurance underwriting, real estate 
and security brokerage, and the finance business. 

Our profession should strive to have its members 
confine their efforts in the direction in which they have 
their greatest competence and potential. In the long 
run, any diversion of their presently inadequate time will 
generally result in a reduction of their effectiveness. 

Of equal significance is our relationship with other 
professions. A CPA may be better off, although he is 
also an attorney, to recommend a legal engagement to 
a full-time lawyer than perform the service himself. 
He should end up doing better in accounting, besides 
having the satisfaction of securing the best for his client. 

To keep abreast of the myriad problems besetting 
the law may be more than a CPA should undertake. An 
attempt to do so can only detract from the time neces- 
sary to keep up to date in accounting, tax and manage- 
ment matters, so as to serve his clients in the account- 
ing field competently. 

The same conclusion should be equally applicable 
to other callings. Here, too, the need to keep up 
with current developments and techniques is a full-time 
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assignment, not to be undertaken on a part-time, catch-as-catch- 
can basis. Truly a jack of all trades is a master of none. 

However, a switch from accounting to another activity is 
understandable. Some of our ablest members, including several 
past presidents of this Society, have diverted their efforts ex- 
clusively to other professions and callings, such as the law, bank- 
ing and industry. This creates no problem. Their efforts are 
concentrated and not divided. Undoubtedly they must have 
recognized that the proper practice of public accounting is a 
full-time job in itself. 

I can refer not only to my own experience, but also to those 
of many others, in concluding that we would be much better 
off confining our efforts to one area, preferably our accounting 
practice. We can learn from the operator of a newspaper stand 
located near a bank. When asked to cash a check, his was a 
ready reply. His arrangements with the bank barred it from 
selling newspapers, and in turn he refrained from cashing checks. 

Referrals of engagements in other fields to professionals in 
such areas will generally bring corresponding referrals of ac- 
counting engagements to us. Unnecessary friction and irritation 
are avoided. Resentment and antagonism are bypassed. Our 
clients are also thereby afforded the most satisfactory service. 
We are enabled to maintain our competence and independence 
at the highest levels by confining our efforts to the area in 
which we have been primarily trained to serve. Concentration 
rather than dispersion of our talents is the order of the day. 
Many indeed have found specialization to be a preferable de- 
velopment. 

The shoemaker, who sticks to his last, is proud of his prod- 
uct. We, too, not only will take pride in ever improving results, 
but will be better professional friends and neighbors to those 
with whom we are called upon so often to collaborate, by con- 
fining our efforts to our own special field of competence. 


BENJAMIN GRUND, 
President 
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Revenue Rulings of 


1960-Income Tax 


By SAMUEL A. DYyCKMAN, CPA 


Tue rulings published in 1960 con- 
struing the income tax provisions of 
the Code and regulations issued there- 
under are reviewed in summary form. 
They have been grouped by subject 
matter in alphabetical sequence for 
convenience of reference. 


ACCOUNTING METHODS 


An accrual basis taxpayer who has 
contested an increase in the per diem 
charge for the rental of railroad freight 
cars cannot accrue the amount in dis- 
pute until resolution of the controversy. 
(60-237). Nor will an accrual’ basis 
taxpayer be permitted to deduct two 
years property taxes in one year mere- 
ly because a change in state law ad- 
vances the assessment and lien dates 
from January 1 to the preceding 
December 31. (60-133). 

A cash basis farmer may deduct as 
an expense in the year of payment the 
cost of hens and baby chicks purchased 
for egg-laying or for raising and resale, 
provided the method is consistently fol- 
lowed. (60-191). Where a producer 
elects to treat his Commodity Credit 
Corporation support loans as income 
in the year received, he reports such 





SAMUEL A. DYCKMAN, CPA is associ- 
ated with Robert Simons & Co., certified 
public accountants. Mr. Dyckman, a mem- 
ber of our Society’s Committee on Federal 
Taxation is also a lecturer on taxation at the 
Baruch School of Business and Public Ad- 
ministration, The City College of New York, 
and an editor of the Journal of Taxation. 
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loan proceeds when actually received, 
rather than the year the “certificate of 
interest” is approved. (60-153). Such 
“certificate of interest” does not consti- 
tute a loan, and is not includible in 
gross income until the amounts author- 
ized by the certificate are actually dis- 
bursed to him or as directed by him. 
(60-24). Cotton merchants who pur- 
chase “export” cotton from the Com- 
modity Credit Corporation at a bar- 
gain price under an agreement to 
export an equal quantity in substitution 
therefor, or else pay an upward price 
differential to the Corporation, may not 
accrue the unfulfilled export obligation 
in the year of sale, prior to perform- 
ance. (60-24). Interest on non- 
negotiable savings certificates issued by 
a bank, which is credited periodically 
to a certificate holder but paid only 
upon redemption of the certificates and 
at a different rate prior to maturity, is 
includible in the holder’s gross income 
for the year in which such interest was 
received prior to the first maturity date, 
or credited thereafter. (60-145). 

The Service will not follow the 
Second Circuit’s decision in Bressner 
Radio, Inc. (267 Fed. (2d) 520) 
which had permitted the deferment of 
prepaid T.V. service contract income 
over the period of the contract where 
the period of proration was definite. 
It will continue its general policy of 
taxing prepaid income in the year of 
receipt unless a different treatment is 
specifically provided for in the Code. 
(60-85). A taxpayer engaged in bottl- 
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ing and selling soft drink beverages 
will not be given permission to change 
from his present bottle accounting 
method of requiring a deposit for the 
bottles, with a refund of the deposit 
upon their return, to the “sale and re- 
purchase” method. The latter method 
would be unrealistic and would not 
clearly reflect income. (60-243). 

A premium paid on the purchase of 
a tax-exempt callable bond not prop- 
erly amortizable over the first possible 
call period, should be further amortized 
down to the next lower call price pro- 
vided for in the bond and the basis 
of the bond must be reduced accord- 
ingly. This process is to be repeated 
whenever a call date to which the bond 
has been amortized goes by without 
an actual calling of the bond. (60-17). 
Taxpayers will not be permitted to 
amortize as bond premiums the dif- 
ference between the purchase price 
and a “special” 30 days’ notice re- 
demption price, instead of the differ- 
ence between the purchase price and 
the general redemption price, where the 
former is dependent on too many 
contingencies. (60-230). 

Reactivation of a corporation after 
eight years dormancy will be treated 
as a new taxpayer in that it can elect 
a new fiscal period without prior ap- 
proval of the Commissioner. (60-51). 


ALIENS 


The expiration of a re-entry permit, 
or extension thereof, of a resident alien 
traveling abroad does not automatically 
change his tax status to that of a non- 
resident alien. Expiration of the per- 
mit alone is not conclusive evidence 
of an abandonment of residence. (60- 
129). French public entertainers tem- 
porarily in the U. S. are considered 
as being engaged in the “exercise of 
a liberal profession” under the tax 
convention between the U. S. and 
France, and where their activity has 
no “fixed center” in the U. S. within 


the meaning of Article 10 of the con- 
vention, their income here is tax 
exempt. (60-313). Remuneration paid 
to visiting professors from Japan for 
engaging in research or further study 
at U. S. universities is exempt from tax 
under the U. S.-Japan tax convention 
only if the primary purpose of the 
visit is to teach, and the remuneration 
is chiefly for the time devoted to such 
teaching duties. (60-23). A revised 
schedule of withholding tax rates under 
various conventions to be applied by 
withholding agents with respect to pay- 
ments of dividends, interest, royalties 
and real estate rentals made to non- 
resident aliens and foreign corporations 
has been prepared to supersede Rev. 
Rul. 57-391. (60-288). A winner’s 
purse received by a nonresident alien 
from the entry of a horse in a U. S. 
race is subject to withholding of tax 
in the absence of any definite informa- 
tion that he does not intend to enter a 
horse in another race in this country 
during the taxable year. Withholding is 
required even though the winnings may 
be exempt from tax under a tax con- 
vention. (60-249). Tax withheld at 
source from wages paid a nonresident 
alien may be refunded by the employer 
where the employee has filed a Form 
1040C and has paid the tax due 
thereon without claiming credit for 
the tax withheld. However, if the non- 
resident alien is only temporarily 
departing from the U. S. and may 
return within the taxable year, the re- 
fund may not be made. (60-38). A 
nonresident alien wife’s share of her 
husband’s community income from ser- 
vices performed in the U. S. where her 
husband is a U. S. citizen, retains its 
identity in her hands, and she must file 
a tax return on Form 1040B. (60-57). 


ALIMONY 


Installment payments required to be 
made by a divorced husband to his 
ex-wife until death, and to her repre- 
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sentative after her death, qualify as 
deductible alimony only until the wife’s 
death. (60-121). Periodic payments 
made to a wife under a post-divorce 
agreement which amends a pre-divorce 
support agreement are considered 
alimony payments where the new 
agreement merely changes the amount 
of the support payments. (60-140; 60- 
141). However, if the post-divorce 
agreement amends a pre-divorce prop- 
erty settlement agreement, the pay- 
ments are not considered as made 
because of the marital or family rela- 
tionship in recognition of the general 
obligation to support, and will not be 
treated as alimony. (60-142). Support 
payments under a pre 3/1/54 decree 
modified after that date, but received 
prior to the effective date of the modi- 
fication, do not qualify as alimony. 
(60-238). Whether or not installment 
payments are payable for a period of 
more than ten years, if they are subject 
to the contingencies of death of either 
spouse, remarriage of the wife, or a 
change in the economic status of either 
spouse, they will qualify as periodic 
alimony payments under the 1939 
Code. (60-250). 


ANNUITIES AND WELFARE PLANS 


Consistent with the Supreme Court 
decision in Haynes (353 US 81) that 
employees may exclude disability pay- 
ments received under an employer 
financed plan even though the plan 
did not contain features present in 
normal commercial insurance, the Ser- 
vice has modified, revoked and re- 
instated numerous published rulings 
issued under the 1939 Code. (60-184). 
An “approximate method” is accept- 
able in determining the refund factor 
to be applied in computing the ad- 
justed investment in an annuity con- 
tract containing a refund feature where, 
in addition to a whole life annuity, 
there are one or more temporary life 
annuities on the lives of the children. 
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(60-325). Payments received by an 
employee directly from an employer 
under a supplemental unemployment 
benefits plan are not treated as wages 
for payroll tax purposes although they 
are includible in gross income. (60- 
330). 


BACK PAY 


Longevity pay received by a mem- 
ber of the armed forces for services 
prior to his becoming 18 years of age 
qualifies for “back pay” relief where 
such amount exceeds 15% of tax- 
payer’s gross income for the year. 
(60-9). Accrued income received by a 
naturalized U. S. citizen by reason of 
employment in Germany, while a 
German citizen, cannot be excluded 
as foreign income, but may qualify as 
“back pay.” (60-75). A dismissed 
city employee in settlement of a suit 
against the city, received a lump sum 
payment for waiving his rights to 
reinstatement to the position from 
which he was dismissed. The payment 
compensated the employee for a loss 
of income during the dismissal period, 
during which no services were per- 
formed for the city, based on the dif- 
ference between the total salary that 
he would have received from the city 
and the amount of outside income 
actually earned during such period. 
The payment is held not to qualify as 
“back pay.” (60-188). 


BUSINESS EXPENSES 


Executing a complete about-face, 
the Service first announced it will no 
longer allow deductions for fees paid 
to employment agencies for securing 
employment, (60-158), and then an- 
nounced a revocation of that ruling 
and a return to the prior practice of 
allowing such deductions. (60-223). 
Legal expenditures to establish that a 
municipal ordinance which prohibits 
the operation of certain businesses 
within the municipal limits does not 
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apply to taxpayer’s business are de- 
ductible. (60-261). 

In a lengthy ruling, the Service sets 
forth guides concerning the tax treat- 
ment of expenses incurred for educa- 
tion. It points out that both employees 
and self employed individuals can 
deduct educational expenses; that no 
deduction is permitted unless taxpayer 
has met at least the minimum require- 
ments for qualification and establish- 
ment in his intended position; that the 
education must be undertaken prima- 
rily to meet employer requirements to 
retain taxpayer’s position, or to main- 
tain or improve needed skills. (60-97). 


CAPITAL TRANSACTIONS 


The transfer by a copyright owner 
of the exclusive right to exploit a 
copyrighted work throughout its life, 
will be treated as a sale of property 
even though the consideration received 
is measured by a percentage of the 
receipts from the exploitation of such 
work. (60-226). Gain on the sale of 
depreciable property or a capital asset, 
between an individual and his con- 
trolled corporation is treated as ordi- 
nary income. This rule applies in a 
section 351 exchange where an indi- 
vidual transfers property to a corpora- 
tion in exchange for stock and short 
term notes. The gain recognized to the 
extent of the notes is ordinary income 
even though the property transferred 
by the individual was depreciable 
property and qualified as a section 
1231 asset. Also, any gain recognized 
because a liability on the property 
transferred exceeds the individual’s 
adjusted basis, is to be treated as 
ordinary income. (60-302). Payments 
of defaulted interest accrued before the 
taxpayer purchased “flat” bonds con- 
stitute amounts received “upon retire- 
ment of bonds” for purposes of 
capital gain treatment within the 


meaning of the 1939 Code, re- 
gardless of any expectancy that the 
principal or face amount of the bonds 
ultimately will be collected. (60-284). 

A leasehold having 30 years or more 
to run at the time of its sale constitutes 
real property. Where the leasehold is 
held in excess of six months, and is 
used in taxpayer’s trade or business, 
gain or loss on sale is subject to the 
provisions of section 1231. (60-4). 
Because of the substantial difference in 
the interest rates, the Richmond-Peters- 
burg Turnpike Authority 3.45% 
bonds, and its 4.5% bonds are not 
substantially identical securities for 
purposes of the wash sale rules. (60- 
195). 


CASUALTY LOSSES 

Sonic boom damages to property are 
deductible as casualty losses. This rul- 
ing supersedes a 1959 ruling with the 
only notable difference being that the 
new ruling deletes specifications of 
what damages could result from a 
sonic boom. (60-329). 


CHARITABLE CONTRIBUTIONS 

Contributions made by individuals 
to a college association for its partici- 
pating colleges are considered to be 
gifts to such colleges and qualify for 
the additional 10% contribution de- 
duction, even though the association 
makes interim short term investments 
therewith prior to their distribution to 
the colleges in the succeeding year. 
(60-111). However, donations to a 
university endowment institution which 
are placed by it in various funds which 
it administers and maintains on a per- 
manent basis, including the holding of 
title indefinitely to some of the gifts, 
do not qualify for the additional 10% 
deduction. (60-110). 


COLLAPSIBLE CORPORATION 


Gain on the sale of stock of a col- 
lapsible corporation is treated as ordi- 
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nary income whether or not the sale 
is reported on the installment method, 
and notwithstanding the receipt of 
installments three years following the 
completion of manufacture, construc- 
tion, production, or purchase of the 
property by the corporation. (60-68). 


COMMUNITY PROPERTY 


The Panama Canal Zone is not a 
community property jurisdiction. A 
husband and wife, citizens of the U. S. 
and domiciled in the Canal Zone, are 
not entitled to divide their earnings 
as community income where they file 
separate income tax returns. (60-202). 
Where in a community property state 
there is a change in the marital status 
by a divorce, and then there is a subse- 
quent remarriage by the husband, a net 
operating loss on the joint return of 
the husband with his new spouse may 
be carried back. That part of the loss 
sustained by the husband is to be car- 
ried back and applied only against 
that portion of the community income 
of the husband in the prior years which 
vested in him, while the portion of 
the loss sustained by the second wife 
may be carried back and applied 
against her separate income for the 
prior years. (60-216). 


CONSOLIDATED RETURNS 


In computing consolidated taxable 
income, unrealized profits and losses 
from intercompany transactions are 
ordinarily eliminated. However, a tax- 
payer may adopt a consistent practise 
of taking into account such gains and 
losses where the intercompany trans- 
actions were entered into for bona fide 
business reasons and not for the pur- 
pose of tax avoidance. (60-289). 
Where the profit earned by the parent 
in constructing a building for its wholly 
owned subsidiary was eliminated on 
the consolidated return for the group, 
the profit becomes realized to the 
parent in the year the stock of that 
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subsidiary is sold to a party outside 
the group. (60-245). 


COOPERATIVE APARTMENTS 


The rule that the sale or exchange 
of a principal residence may not result 
in a taxable gain if replaced by a new 
residence within a one year period, 
applies to a tenant stockholder of a 
cooperative housing corporation. The 
cost of the “new residence” (coopera- 
tive apartment) includes the tenant 
stockholder’s proportionate share of 
the mortgage on the building owned by 
the cooperative. (60-76). 


DEATH BENEFITS 


Payments by an employer to a 
widow of a deceased employee in ex- 
cess of the $5,000 exclusion is taxable. 
The Service will not follow the Reed 
case (277 Fed(2d) 456) which held 
such excess non-taxable gifts. (60- 
326). Monthly payments received by a 
widow of a deceased government em- 
ployee from the U. S. Civil Service 
Retirement and Disability Fund under 
Public Law 85-465 are for an indefi- 
nite period, and will not qualify for 
either the death benefit exclusion or 
as annuity payments. (60-235). 


DEFERRED COMPENSATION PLANS 


The Service has given approval to 
certain types of deferred compensation 
plans for cash basis taxpayers not in- 
volving trusts. It holds in one situation 
that nonforfeitable additional compen- 
sation to be received by an employee 
under an employment contract over a 
period of years only after termination 
of employment, or upon becoming in- 
capacitated, is taxable only when 
actually received. But a _ football 
player’s bonus for signing a two year 
contract which is placed in escrow to 
be paid over a five year period is ruled 
taxable to the player in the year pay- 
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ment is made to the escrow agent. 
(60-31). 


DEPENDENTS 

Rev. Rul. 59-379 which holds that 
amounts expended by a state for the 
training and education of handicapped 
children should not be taken into 
account in determining whether such 
children received more than one-half 
of their support from their parents, is 
applicable to residents of state institu- 
tions for mentally retarded children 
only where the state institution qualifies 
as an “educational institution” and the 
residents qualify as “students.” (60- 
190). 


DEPLETION 

“Sand” and “gravel” are size terms 
and cannot qualify as quartzite for the 
15% percent depletion rate. (60-332). 
The principles of Cannelton Sewer Pipe 
Co., (1364 US 76), defining gross in- 
come from mining and ordinary treat- 
ment processes will be applied in the 
disposition of cases, except where a 
proper election is made under Public 
Law 86-781 regarding minerals used 
in making cement. (60-320). Cement 
producers who make such election may 
continue a previously approved for- 
mula for allocating costs and profits 
between mining and non-mining opera- 
tions. (60-319). 

In determining “gross income from 
the property” for percentage depletion 
the gross selling price should be re- 
duced by the amount of any prepay- 
ment discount allowed by taxpayer and 
utilized by the purchaser except where 
the discount is a cash discount substan- 
tially equivalent to a charge for interest. 
(60-257). The price is not reduced by 
sales commissions paid a del credere 
sales agent. (60-98). Neither the net 
operating loss deduction nor the chari- 
table contribution deduction are to be 
subtracted from “gross income” in 


‘ 


determining “the taxpayer’s taxable in- 
come from the property” for purposes 
of the 50% limitation. (60-164; 60- 
74). Percentage depletion is allowable 
on income from reworking of tailing 
piles, culm banks, or other dumps of 
waste material from prior mining 
operations where the taxpayer was the 
owner of the same economic interest in 
the mine when the mining operations 
took place. (60-176). Depletion de- 
ductions taken on bonuses received 
for the granting of mineral leases need 
not be restored to income in the year 
of expiration or termination of the 
lease, if the recipient has divested him- 
self, by whatever means, of all his 
interest in the minerals prior to the 
termination of the lease. (60-336). 
Payments from oil production to an 
owner of a lease incorporated into a 
larger unitized production unit in order 
to equalize development costs of the 
entire unitized property, is not con- 
sidered a true “oil payment” where the 
recipient does not have to look solely 
to the income from production of the 
oil to satisfy the debt. (60-19). 

The depletion allowance of a trust is 
to be apportioned between the bene- 
ficiaries and the trustee on the basis 
of the trust income from the depletable 
property allocable to each, unless the 
trust instrument or local law requires 
or permits the trustee to maintain a 
reserve for depletion in any amount. 
(60-47). 


DEPRECIATION 

The Service will not follow the deci- 
sion in Northern Natural Gas Co. (277 
F (2d) 128) which permitted depre- 
ciation of right-of-way easements for 
pipelines. (60-317). Under the declin- 
ing balance method of computing de- 
preciation, even where the 150% 
straight line rate is used, the basis of 
the property need not be reduced by its 
salvage value. (60-8). The accelerated 
depreciation methods apply only in the 
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case of tangible property which has a 
useful life of three years or more, and 
which is acquired after 1953, if the 
original use of such property com- 
mences with the taxpayer and com- 
mences after such date. Where a tax- 
payer as the original user acquires and 
occupies a personal residence after 
1953, and subsequently converts it to 
rental property, the rental property 
meets the “new in use” test and can 
qualify for accelerated depreciation. 
(60-67). An automobile dealer is pre- 
sumed to have acquired all of his 
vehicles as part of his stock in trade 
so that none of them would be subject 
to depreciation. To overcome this 
presumption, the dealer must clearly 
show that the vehicle was expressly 
acquired for and actually devoted to 
use (other than demonstration pur- 
poses) in his business, and that it was 
not merely temporarily withdrawn 
from stock-in-trade for such use. (60- 
15). A lessee who purchased leased 
land prior to the expiration of its lease, 
but after he and his sublessee had made 
substantial improvements to the prop- 
erty, is required to allocate the cost 
over the land and improvements in 
proportion to the then value of the 
land, the then value of the right to 
acquire at the end of the lease the 
improvements made by him, and the 
then value of the right to acquire at the 
end of the sublease the improvements 
made by the sublessee. Only the cost 
basis attributable to improvements 
made by the lessee is recoverable 
through depreciation. (60-180). The 
cost of leased or rented television films, 
including taped shows for reproduction, 
may be depreciated by use of the 
“income forecast” method. (60-358). 


DIVIDENDS 


In a short sale, the “short” seller is 
required to pay to the lender an amount 
equal to the cash dividend on the stock 


borrowed to cover the short sale while 
the stock is on loan. Such a payment 
is not a dividend, so that the lender is 
not entitled to the dividends received 
credit or exclusion. Only the purchaser 
can claim such credit and exclusion 
with respect to the dividend. (60-177). 
Amount paid the lender with respect 
to stock dividends or liquidating divi- 
dends on the borrowed stock are 
capital expenditures and are not de- 
ductible. (60-359). 


EARNED INCOME 


For the purposes of the retirement 
income credit, earned income in case 
of farmers, where both personal ser- 
vices and capital are material income 
producing factors, means a reasonable 
allowance as compensation for such 
services, not in excess of 30% of the 
net profits from the farm. (60-178). 


ESTATES AND TRUSTS 


Where a marital deduction trust 
comprising a portion of the residue of 
the estate is measured by a percentage 
of the value of the adjusted gross estate, 
the trust fund is considered as being 
provided for in a fixed and definite 
“dollar amount” so that gain or loss 
is recognized to the executor upon 
the distribution of property to the 
trust. (60-87). A testamentary trust 
established under the laws of a foreign 
jurisdiction is considered a resident 
alien entity where the trustees, resident 
citizens, used trust funds principally 
to purchase domestic securities which 
are held, controlled and traded in the 
U. S. on a domestic exchange. (60- 
181). The meaning of “beneficiaries 
succeeding to the property of estate” 
with reference to permitting bene- 
ficiaries to take deductions on termina- 
tion of the estate, is defined by the 
Service for an estate of a Louisiana 
intestate leaving a widow and children 
but no ascendants. (60-134). 


(CONTINUED IN MARCH 1961 ISSUE) 
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Significant Federal Income Tax 
Legislation of 1960 


By HERBERT M. HABER, CPA 


THe tax bills passed by Congress in 
its 1960 legislative session resulted in 
changes affecting a broad area of both 
individual and corporate tax liability. 
Most of this was accomplished in three 
omnibus laws. P. L.’s 86-779, 86-780 
and 86-781, passed in the closing of 
the Congressional session. These 
changes, so sweeping in their nature, 
require careful study. 


REAL ESTATE INVESTMENT TRUSTS 


One of the most important legislative 
changes is the amendment to Sub- 
chapter M of the Internal Revenue 
Code by P. L. 86-779, adding new 
Code Secs. 856, 857 and 858 relating 
to real estate investment trusts, ap- 
plicable to taxable years beginning 
after 1960. The purpose of this legisla- 
tion is to extend to real estate invest- 
ment trusts the same type of tax treat- 
ment as is provided for regulated 
investment companies. As the House 
Ways and Means Committee points 
out, a small real estate investor, through 
a pooling arrangement and the greater 
opportunity of diversification of in- 
vestment, can now secure advantages 
normally available only to those with 
larger resources. 





HERBERT M. HABER, CPA, is presently 
serving as a member of our Society’s Com- 
mittee on Federal Taxation. He is a part- 
ner of the firm of Gilbert Paneth and 
Company. 


Trust beneficiaries will be taxed as 
if they held the real estate equities and 
mortgages directly. More specifically, 
the beneficiaries will report as ordinary 
income distributions of ordinary in- 
come and net short-term gains. Distri- 
butions of long-term capital gains will 
be reported as such. 

The trust itself will be taxable on 
undistributed ordinary income and net 
short-term capital gains. It will also 
pay a 25 percent tax on the excess of 
its net long-term capital gain over the 
sum of its net short-term capital loss 
and undistributed capital gains. A net 
capital loss of a trust is not deductible 
in computing taxable income and there- 
fore does not reduce earnings and 
profits for any year. The loss must be 
charged against the accumulated earn- 
ings account, or if none, the paid-in 
capital account. 


REQUIREMENTS FOR ELIGIBILITY 


The following requirements must be 
met to qualify for the tax saving 
benefit: 


1. The trust must comply with the 
definition of a qualifying trust in Code 
Section 856(a), namely that it be an 
unincorporated trust or an association 
which during the entire taxable year 
would have been taxed as a domestic 
corporation except for Code Sections 
856-858. 

2. The trust must distribute 90% 
or more of its ordinary taxable income, 


THE NEW YORK CERTIFIED PUBLIC ACCOUNTANT FEBRUARY 1961 e@ 95 








exclusive of net capital gains. The 
undistributed balance is subject to 
regular corporate income tax. 

3. Management must be vested in 
one or more trustees. 

4. Beneficial ownership must be 
evidenced by transferable shares or 
certificates of beneficial interest. 

5. The trust’s property must not be 
held primarily for sale in the ordinary 
course of business. 

6. Beneficial ownership must be 
held by at least 100 persons, including 
individuals, trusts, estates, partner- 
ships, associations, companies or cor- 
porations. However, distribution of 
ownership should be so diverse that no 
five individuals have a combined 
interest of more than 50 percent, di- 
rectly or indirectly. 

7. Limitations are imposed on the 
composition of the annual gross in- 
come, to wit: 

a) At least 90% of the trust’s gross 
income must consist of dividends, in- 
terest, rents from real property, gains 
from the sale of stock, securities and 
real property, and abatements and 
refunds of taxes on real property. 
b) At least 75% of the trust’s income 
must be derived from real property 
and related assets. c) Short term gains 
on security sales and gains on sale of 
real property held for less than four 
years (other than involuntary conver- 
sions) must represent less than 30% 
of the trust’s annual gross income. 

8. There are two investment restric- 
tions. The first requires that at the 
close of each quarter of the taxable 
year 75% of the value of the trust’s 
assets be in real estate, cash and cash 
items, and U.S. Government securities. 
The second restriction at such date is 
that not more than 25% of the value 
of the trust’s assets, other than those 
included in the 75% test, may be rep- 
resented by securities of any one issuer 
in an amount greater in value than 
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5% of the trust’s total assets and not 
more than 10% of the voting securities 
of the issuer. Where there are changes 
in investments which will cause the 
trust to lose its qualification, the trust 
can adjust its status within thirty days 
after the close of the quarter in which 
such discrepancy occurs. 

Other Rules 

The real estate investment trust may 
elect to relate a dividend to the prior 
taxable year if the dividend is declared 
before the due date for filing its tax 
return. Where such an election is 
made, the entire dividend must be 
distributed to the shareholders not 
later than the date of the first regular 
dividend payment after the declara- 
tion, and within twelve months after 
the taxable year is closed. A share- 
holder must treat this dividend as re- 
ceived in the taxable year in which the 
distribution is made. 

Status of New York Trusts 

Unfortunately, the benefits of this 
amendment are presently not avail- 
able to New York State taxpayers. 
Sec. 93 of the New York State Real 
Property Law states that a trustee of 
a passive trust may not hold title to 
real property, and that the 100 or 
more investor participants would 
therefore have individual title rights. 
Consequently, if a trust wanted to con- 
vey good title by sale, the title com- 
panies would insist upon all of the 
trust’s investors signing and participat- 
ing in the conveyance. 

Also, Real Property Law Sec. 103 
prohibits the transferability of the 
rights of beneficiaries of express trusts 
by assignment, though required by the 
new Code amendment. 

This conflict between New York 
State and Federal Law will have to be 
resolved before the intended benefits 
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of the new Code sections can be 
obtained. 


ESTIMATED TAX OF INDIVIDUALS 

P. L. 86-779 amends Sec. 6015 and 
provides that, for years beginning after 
1960, estimated tax declarations will 
not be required where the estimated 
tax liability is less than $40.00. The 
new law also eliminates the present 
gross income test of “$600 times num- 
ber of exemptions plus $400,” and 
raises the limit on “non-withheld in- 
come” from $100 to $200. 


REAL ESTATE TAX ACCRUALS 

P. L. 86-781 amends Sec. 461 to 
prevent double deductions of real 
estate accruals where changes of ac- 
crual dates of taxes are made by any 
taxing jurisdiction after 1960. Taxes 
will be treated as accruing at the time 
they would have accrued were it not 
for the change made by the taxing 
jurisdiction. 
ENTERTAINMENT EXPENSE STUDY 

P. L. 86-564 authorizes and directs 
the Joint Committee on Internal Rev- 
enue Taxation to make a study and 
prepare a report on the current laws, 
regulations and taxpayer practices re- 
lating to the expense deductions for 
entertainment, gifts, dues and initia- 
tion fees. The Secretary of the Treas- 
ury has also been directed to report to 
Congress the results of the Internal 
Revenue Service enforcement program 
pertaining to these expenditures. Many 
accountants are now experiencing the 
impact of this new directive in their 
conferences with Internal Revenue 
agents. Detailed analyses of all tax- 
payer entertainment expenses must be 
prepared by the examining agents. 
Much of the preliminary preparation 
of this work has fallen on accountants. 


COST OF PURCHASING 
F.N.M.A. STOCK 


P. L. 86-779 permits initial pur- 
chasers of Federal National Mortgage 
Association stock to deduct the dif- 
ference between the amount paid for 
such stock and its market values as a 
business expense. The basis of the 
stock will be reduced by the amount 
of the deduction. 

Prior to 1958, subscribers had gen- 
erally assumed that the excess of the 
issuance price over the market price 
represented an ordinary and necessary 
expense incurred in carrying on their 
trade or business, since the purpose 
of acquiring the stock was to sell their 
excess supply of mortgage paper. But, 
in 1958, Rev. Ruling 58-41 held that 
no part of the purchase price of F. N. 
M. A. stock constituted a deductible 
business expense, despite the fact that 
the market value invariably was sub- 
stantially lower than the issue price. 
A capital loss upon the sale of the 
stock was all that was permitted. 

This amendment, effective for years 
beginning after December 31, 1959, 
adopts the more realistic treatment. 


DEDUCTION FOR CARE OF 
STUDENTS IN THE HOME 


P. L. 86-779, in new Sec. 170 (d), 
for years beginning after 1959, permits 
a charitable contribution deduction, 
averaging not more than $50 per 
month, for unreimbursed amounts spent 
to maintain an elementary or high 
school student, other than dependent 
or relative, in a taxpayer’s household 
under a program sponsored by a 
charitable organization providing edu- 
cational opportunities for students. 


MEDICAL EXPENSE DEDUCTION 
FOR CARE OF DEPENDENT PARENTS 

P. L. 86-470 has amended Sec. 213 
(a) adding an exception to the general 
limitation of the medical expense de- 
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duction of 3% of taxpayer’s gross in- 
come. For taxable years beginning 
after December 31, 1959 a taxpayer 
may deduct all medical expenses in- 
curred for the care of a dependent 
parent of either taxpayer or spouse, 
provided such dependent is past 65 
years of age at the close of the taxable 
year. However, limitation of 1% of 
adjusted gross income for medicines 
and drugs remains unchanged. 


COPYRIGHT ROYALTIES 


P. L. 86-435 has added Sec. 543 (a) 
(9) excluding copyright royalties from 
classification as personal holding com- 
pany income for years beginning after 
1959. The new ‘section provides three 
tests for exclusion. 

1. Royalties, other than royalties 
derived from works of shareholders, 
must represent at least 50% of the 
company’s gross income. 

2. Personal holding company in- 
come must not be more than 10% of 
gross income without taking into ac- 
count the copyright royalties (apart 
from royalties from works of share- 
holders owning more than 10% of the 
company’s stock) and dividends re- 
ceived from any corporation in which 
taxpayer owns at least 50% of voting 
and at least 50% of the total value of 
all classes of stock. 

3. Business deductions allowable 
under Sec. 162, other than compensa- 
tion deduction for services performed 
by shareholders and deductions for 
royalties to shareholders, must consti- 
tute 50% or more of the company’s 
gross income. 

Copyrights are strictly defined as 
only those qualified under Federal 
Law. Excluded are items treated as 
rents, such as motion picture or tele- 
vision film rentals. 

The purpose of this amendment is 
to assist the music publishing business 
which today receives most of its in- 
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come from copyright royalties rather 
than sheet music sales. 


DEALER RESERVE INCOME 
ADJUSTMENT ACT OF 1960 


P. L. 86-459 was enacted to soften 
the effect of the Supreme Court’s 
decision. Hansen (360 U. S. 446). 
It reversed lower court decisions 
that dealers’ reserves were not accru- 
able as income until the year when 
such reserves were withdrawn or made 
available to the dealer. The new law 
provides dealers in tangible personal 
and real property with two alternatives. 
The first permits dealers to treat the 
correction of past methods of deferring 
reserve income as a required change of 
accounting under Sec. 481. The sec- 
ond permits the taxpayer to elect to 
recalculate his taxes to properly report 
his dealer’s reserve income for years 
that were open for assessment, credit, 
or refund on June 21, 1959. If this 
re-calculation results in taxes totalling 
more than $2,500.00, such additional 
tax may be paid, optionally in up to 
ten annual installments. The irrev- 
ocable election under this section was 
required to be made by August 31, 
1960. 


DEPLETION 


The Tax Rate Extension Act of 
1960, P. L. 86-564, included an im- 
portant amendment to Sec. 613. This 
amendment gives new definitions to 
the terms “mining” and “treatment 
processes.” It serves to clarify and 
resolve all conflicts in the use of deple- 
tion bases in the cement, brick, and tile 
industries. 

Previously, the Code provided that 
“gross income from mining,” to which 
depletion percentages were applied, in- 
cluded not only the extraction of min- 
erals and ores from the ground, but 
also the ordinary treatment processes 
normally applied in order to obtain the 
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commercially marketable mineral prod- 
ucts. Instead of such a broad, general 
provision, the new law, for taxable 
years beginning after 1960, specifically 
lists the treatment processes to be in- 
cluded in the “gross income from 
mining.” 

After passing the above bill and then 
after the Supreme Court decision in 
Cannelton Sewer Pipe Company (364 
U. S. 76), Congress added a new elec- 
tion for the miner-manufacturers of 
cement. This election, included in 
P. L. 86-781, permits such taxpayers 
as were affected by the revised Sec. 
613 to file amended tax returns for all 
open years prior to 1961, making use 
of the new depletion method. 

The purpose of this election is to 
reduce and perhaps eliminate the liti- 
gation on this point, and to permit tax- 
payers to come within the new law 
retroactively rather than subject them- 
selves to what may be harsher results, 
according to the Internal Revenue 
Service, under the Cannelton decision. 

This appears to be “unique specula- 
tion” incorporated in the tax law. 
Some practitioners have contended that 
the case law results could not have 
been any harsher than the Code 
amendment. Such conjecture was over- 
come by the recent decision in Scott 
et al. (U. S. Dist. Ct., So. Div., No. 
Dist. Ala., Oct. 12, 1960), which held 
that the gross income from mining, for 
purposes of percentage depletion, was 
the sales value of the raw limestone, 
far short of the kiln-feed point per- 
mitted by the new amendment. 
Another important influence was the 
Internal Revenue Service’s announce- 
ment in TIR 267 (November 9, 1960) 
that it would immediately institute suit 
against taxpayers who did not make 
the election to recover refunds based 
on percentage depletion deductions, 
where the basis of such refunds was 


inconsistent with the principles of the 
Cannelton Case. 

This irrevocable election must have 
been made by November 15, 1960, 
and the amended tax returns must be 
filed by February 28, 1961. As of 
this writing, financial publication re- 
leases indicate that most taxpayers 
affected have made the election. 


FOREIGN TAX CREDITS 


P. L. 86-780 amended Sec. 904, 
permitting taxpayers to elect, for tax- 
able years beginning after 1960, a new 
computation of the foreign tax credit. 
This election enables taxpayers to total 
all taxes paid to foreign countries and 
possessions and to use this total in 
determining the foreign tax credit to 
be applied against U. S. tax liability, 
instead of making individual tax credit 
computations. The total credit is lim- 
ited to the same proportion of tentative 
U. S. tax against which the credit is 
being taken, as total taxable income 
from sources outside the U. S. bears 
to total taxable income. 

Western Hemisphere trade corpora- 
tions may also elect the total tax credit 
method to the extent of the 38% 
effective tax rate imposed on such 
corporations, rather than the general 
52% corporate rate. Sec. 1503 has 
been amended to permit the necessary 
compensating adjustments in the case 
of affiliated groups that file consoli- 
dated returns and where some of the 
members are not Western Hemisphere 
trade corporations. 

Sec. 6501 has also been amended to 
prevent a taxpayer from getting a 
double deduction for an unused credit 
where there is a carryback and the new 
limitations method is used. 

This amendment restores the so- 
called “overall” limitation that had 
been in effect prior to the adoption of 
the 1954 Code. Congress had removed 
the “overall” limitation in 1954, con- 
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tending that it discouraged a company 
operating profitably in one foreign 
country from going into another coun- 
try where it could expect to operate 
at a loss for a few years. However, 
the present Senate Committee Report, 
in recommending the amendment per- 
mitting an election of either the “per 
country” or “overall” limitation stated, 
“In most cases American firms operat- 
ing abroad think of their foreign busi- 
ness as a single operation and in fact 
it is understood that many of them set 
up their organizations on this basis. It 
appears appropriate in such cases to 
permit the taxpayer to treat his dom- 
estic business ds one operation and 
all of his foreign business as another 
and to average together the high and 
low taxes of the various countries in 
which he may be operating by using 
the overall limitation.” 


REDUCTION OF VIRGIN ISLANDS 
TAX INCENTIVES 

For years beginning after 1959, 
P. L. 86-779 has added Sec. 934, 
limiting the extent to which income tax 
incentives may be granted by the 
Virgin Islands to domestic or Virgin 
Island corporations to the portions of 
corporate income derived from sources 
outside the United States. Also enacted 
is the requirement that residents of a 
U. S. possession, whose U. S. citizen- 
ship is derived from the possession, are 
subject to U. S. estate and gift taxes 
to generally the same extent as a non- 
resident not a U. S. citizen. 

As the House Committee report 
points out, the encouragement of the 
economic development of the Virgin 
Islands should not include the granting 
of windfall gains to taxpayers with 
respect to income derived from conti- 
nental United States sources. 


CREDIT FOR DIVIDENDS RECEIVED 
FROM FOREIGN CORPORATIONS 


Under prior law, if a domestic 
corporation was re-incorporated as a 
foreign corporation, or was merged 
with a foreign corporation, dividends 
paid out of the foreign corporation's 
surplus did not qualify for the dividend 
received deduction, although the earn- 
ings out of which the dividend was 
paid were earned while the corpora- 
tion was subject to U. S. corporate 
income tax. 

P. L. 86-779 amends Sec. 243 to 
extend the 85% intercorporate divi- 
dends received deduction to foreign 
corporation dividends to the extent 
of the surplus accumulated by a dom- 
estic corporation during a period when 
the domestic corporation was subject 
to regular U. S. Corporate Income 
Tax. This amendment is effective for 
dividends received after 1959. 


INFORMATION REQUIRED TO BE 
FURNISHED ON ALL 
FOREIGN SUBSIDIARIES 

For years beginning after 1960, 
P. L. 86-780 has added Sec. 6038, 
requiring domestic corporations to 
supply the Commissioner with infor- 
mation about each of its majority 
owned or controlled foreign sub- 
sidiaries. The required information 
is to be submitted in a form prescribed 
by Sec. 6038. If a domestic corpora- 
tion fails to supply this information 
within the specified time, its foreign 
tax credit will be reduced by 10%. 
Penalties for continued failure to file 
increase according to the lapse of time. 

The regulations relating to this 
amendment have already been pub- 
lished. They modify the original string- 
ent requirements of the proposed regu- 
lations, which called for statements of 
accumulated profits and detailed lists 
of transactions concerning the foreign 
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subsidiaries. The information to be 
supplied, in the main, are details on 
the foreign company’s stock and stock- 
holders, its transactions with the con- 
trolling American company and its 
major stockholders, and a_ balance 
sheet and profit and loss statement. 


INFORMATION RETURNS REQUIRED 
ON THE FORMATION OR 
RE-ORGANIZATION OF 

FOREIGN CORPORATIONS 


P. L. 76-780 amended Sec. 6046, 
effective September 14, 1960. This 
amendment requires every officer or 
director of a foreign corporation who 
is a U. S. citizen or resident, and every 
U. S. shareholder owning 5% of a 
foreign corporation’s outstanding stock, 
to file a return within 60 days after 
its formation or reorganization. 

Under prior law, only attorneys or 
other persons who counselled or ad- 
vised on the formation or reorganiza- 
tion of a foreign corporation were re- 
quired to file such a return. However, 
too little information was being re- 
ceived by the Commissioner because 
of the attorney-client privileged rela- 
tionship. 


CHANGE IN ASSESSMENT PROCEDURE 


P. L. 86-470 amends Sec. 6659 (b) 
permitting assessment and coilection of 
additions to tax for the late filing of 
income, estate and gift tax returns, and 
for under-payment of estimated taxes, 
without first issuing a 90 day letter. 
This change was effective May 14, 
1960. The exception to this amend- 
ment is the late filing penalty which is 
attributable to a deficiency, or penal- 
ties for under-payment of estimated 
tax where no return was filed for the 
taxable year. Since deficiencies such 
as these justify Tax Court review, the 
90 day letter is still required. 

The purpose of this amendment is 
to reduce the time consuming work 
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involved in the preparation by the 
Government of 90 day notices in mat- 
ters that can be covered by short-term 
notices, such as 30 day letters. Since 
the 90 day notice serves, in essence, as 
the basis for the Government’s brief in 
the Tax Court, it must be more exact- 
ing in form and legal precision than the 
other notices. 


SUPPLEMENTAL UNEMPLOYMENT 
BENEFIT TRUSTS 


New Code Sec. 501 (c)(17) has 
been added by P. L. 86-667. The pur- 
pose of this provision is to give tax 
exempt status, after December 31, 
1959, to trusts set up under a plan to 
provide supplementary unemployment 
benefits to employees. 

The plan requirements include: 

(1) The supplemental compensa- 
tion benefits must be paid to an em- 
ployee because of involuntary separa- 
tion from employment resulting direct- 
ly from a reduction in the work force, 
the discontinuance of a plant or opera- 
tion or other similar condition; (2) 
any provision for sickness and accident 
benefits must be subordinate to the 
unemployment benefits and the plan 
must not provide for death benefit pay- 
ments; and (3) all benefits must be 
non-discriminatory. 


FARMERS’ FERTILIZER EXPENSES 

P. L. 86-779 added Sec. 180 which 
permits farmers to elect to deduct cur- 
rent expenditures for fertilizers, lime, 
ground limestone, marl, or other ma- 
terials for enriching, neutralizing or 
conditioning land used in farming. The 
Senate Committee report states that 
this provision is merely declaratory of 
existing law, and should therefore be 
applied to past years as well. 


MISCELLANEOUS 


1. An amendment to Sec. 402 (a), 
effective for taxable years beginning 
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after 1959, provides that civil service 
annuities and other retirement benefits 
paid to a non-resident alien individual 
by the United States, on account of 
services performed as an employee of 
the United States, are not to be taxable 
to him to the extent they are attribut- 
able to basic U. S. salary derived from 
sources outside the United States. 

2. The organization date require- 
ment under Sec. 501 (c)(14), per- 
taining to the tax exempt status of cor- 
porations or associations that provide 
reserve funds for building and loan as- 
sociations and mutual savings banks, 
has been changed from September 1, 
1951 to September 1, 1957. 

3. Sec. 108(b) has been amended 
to permit the exclusion from gross in- 
come of a discharge of indebtedness of 
a railroad corporation, under a Sec. 77 
National Bankruptcy Act reorganiza- 
tion proceeding or an equity receiver- 
ship proceeding, if the proceedings 
commenced before January 1, 1960. 
The former section applied only to dis- 
charges occurring in taxable years be- 
ginning before 1958. 

4. The so-called “old” rule of ac- 
cruing vacation pay in advance has 
been extended for taxable years end- 
ing before January 1, 1963. This ex- 
tension applies only to employers who 
have consistently followed the “old” 
rule method which requires the liability 
for vacation pay to be fixed only gener- 
ally to be deductible. The “new” rule 
requires a specific determination of 
liability. 

5. An amendment to Sec. 615 (c) 
removes the four year limitation of de- 
ductions for mineral exploration ex- 
penditures. However, the overall ceil- 
ing of $400,000.00, and the one year 
maximum of $100,000 still apply. Ef- 
fective July 6, 1960, this change per- 
mits taxpayers to redetermine excess 
amounts that they may still deduct or 
defer by adding all amounts deducted 
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or deferred in taxable years beginning 
after December 31, 1950. 

6. Sec. 912 has been amended by 
the Overseas Differentials and Allow- 
ances Act, P. L. 86-707, which has 
established a uniform system for com- 
pensating all Government employees 
in overseas posts. Cost-of-living and 
other allowances are to be excluded 
from gross income by employees 
abroad. However, salary differentials 
are not to be treated as excludable 
allowances and are to be included in 
gross income. 

7. Enacted was an amendment giv- 
ing retroactive exemptions to certain 
specified pension plans negotiated un- 
der labor union collective bargaining 
agreements. 

8. Also passed was a bill retro- 
actively permitting employees who ac- 
cepted employment with corporations 
operating scientific laboratories for the 
Atomic Energy Commission, to ex- 
clude from their gross incomes reim- 
bursements they had received from 
these corporations for their moving 
expenses to the extent they were so 
used. 

Several important tax bills were not 
enacted. A complete revision of Sub- 
chapter C, covering corporate ‘dis- 
tributions and adjustments, had been 
proposed by the House Ways and 
Means Committee. This bill will prob- 
ably come to a vote in the next Con- 
gress. Another bill that is also close 
to passage extensively rewrites Sub- 
chapters “J” and “K” of the Code on 
Estates, Trusts, Decedents, Benefic- 
iaries, and Partnerships. Both of these 
bills are the result of a long series 
of special Committee studies. 

Unfortunately, among the proposed 
legislation that was not passed was 
the Self-Employed Individuals Retire- 
ment Bill. This proposed law, im- 
portant to public accountants, would 
permit the self-employed to deduct 
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from ordinary income limited amounts 
set aside as a retirement fund. The A cD 0 
Senate Finance Committee version 

FOR 


of the bill permitted the self-employed 
to participate in such a plan only if 
they established a similarly qualified 
retirement plan for their employees. 
Although the Treasury approved the * Insurance pos 
proposed law, strong opposition on the ¢ Property Ledger Tie-in 
Senate floor prevented it from coming ¢ Remaining Life Estimate 
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1960 Changes in the 
New York State Tax Law 


By Hon. JOSEPH H. MURPHY 


[1's always a genuine pleasure for me 
to meet with this State Society of Ac- 
countants because I have so many 
friends among the members of this 
association. ; 

As a practicing lawyer long before 
| became a tax administrator, I learned 
the benefits of collaborating with mem- 
bers of the accounting profession. Since 
I have been in Albany, the importance 
of the State CPAs as a valued ally 
has been even more closely impressed 
on me. 

Without the help you gave us, we 
would not have arrived at so speedy 
and so equitable a solution to some 
of the problems raised in drafting the 
new and simplified New York State 
tax forms. I want to thank you per- 
sonally for your assistance in that job. 

And I want to tell you tonight of 
some of the changes in the State Tax 
Law which, I am sure, you will be 
confronted with in working with your 
clients. 





HON. JOSEPH H. MURPHY, lawyer and 
educator, is the President of the New 
York State Tax Commission. This paper 
was prepared by him for delivery at a 
technical meeting of the Society’s Com- 
mittee on New York State Taxation on 
October 26, 1960. Due to the Commis- 
sioner’s illness, the paper was delivered by 
Mr. Edward Rook, Legal Assistant to the 
Commissioner. 


CHANGES IN PERSONAL INCOME 
TAX LAW 

Significant changes made during the 
past year in the Personal Income Tax 
Law of New York have not made 
themselves fully felt in the professional 
activity of the tax practitioner. 

Because both the base of the tax and 
the maximum rates have been in- 
creased, the importance of procedural 
rules affecting the substantive rights 
of the taxpayer has likewise increased. 
Because the State rates remain con- 
siderably lower than those imposed un- 
der the Internal Revenue Code, the 
practitioner may underrate the im- 
portance of State tax procedures. Ac- 
tually, the rights of the New York tax- 
payer have, in many cases, become 
more valuable and more deserving of 
the protection afforded by a proper 
regard for the rules to be followed in 
vindicating them. 

Because of the extensive changes in 
the Tax Law made in the 1959 session 
of the Legislature to bring “pay-as-you- 
go” financing to New York State, 
nearly six million persons have filed 
New York State personal income tax 
returns for that year. The maximum 
rate of the tax has risen from a high 
of 7% on taxable income above 
$9,000 in 1957 to a high of 10% on 
taxable income above $15,000. The 
introduction of new audit procedures, 
assisted by the use of high-speed data 
processing equipment, has increased 
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the efficiency of personnel of the In- 
come Tax Bureau and has produced a 
greater number of assessments and 
more selective assessment. These fac- 
tors have resulted in increasing con- 
cern with the State income tax by the 
taxpayer and an increasing professional 
concern by lawyers and accountants 
in protecting their clients’ interests. 

The Tax Law of the State of New 
York imposes three types of taxes 
which fall into the “income tax” cate- 
gory: Article 22 of the Tax Law im- 
poses the tax upon personal income. 
Article 23 imposes a tax upon the net 
incomes of unincorporated businesses. 
Article 9-A imposes a franchise tax on 
business corporations, very similar in 
substance to the Federal corporate in- 
come tax. While many other taxes are 
imposed by the State of New York, 
these are the ones which most often 
confront the practitioner in the income 
tax field. 

At the 1960 session of the State 
Legislature, the Governor approved 
the Wise-Calli Bill which adds Article 
22 to the Tax Law. By definirg in- 
come for New York tax purposes by 
reference to the Internal Revenue 
Code, this law revolutionizes the sub- 
stantive law of the New York personal 
income tax and greatly reduces the 
labors of every taxpayer and the tax 
practitioner in preparing returns. How- 
ever, the law contains no significant 
changes in procedure from those set 
forth in the old income tax Article 16. 
All administrative provisions of Article 
16 are incorporated in Article 22 by 
reference. Thus, a special knowledge 
of New York income tax procedure 
still will be a requirement. 

From the point of view of substance 
rather than form, all three of the exist- 
ing “income taxes” and, of course, the 
tax under Article 22, closely resemble 
the Federal taxation of individuals and 
corporations. Mainly, the rates are 
different. However, there are pro- 


cedural differences in the administra- 
tion of these taxes which should be 
generally familiar to attorneys and ac- 
countants who work in this field. 

The procedural requirements of 
Articles 22 and 23 are identical, and 
the requirements of Article 9-A are 
so similar to the others that no sepa- 
rate discussion is needed. For con- 
venience, I will deal with the pro- 
cedural aspect of the personal income 
tax, making only occasional reference 
to Article 9-A. 


PROCEDURAL ASPECTS 


The State Tax Commission is 
charged with the administration and 
enforcement of the law. It has the 
power to revise returns, to estimate 
taxes in the event of failure to file re- 
turns and to assess taxes, penalties and 
interest on the basis of such revisions 
or estimates. 

Generally, the Tax Commission 
must issue an additional assessment 
within three years of the last date pre- 
scribed for filing the return, except 
where there has been an omission of 
25% of gross income or capital gains. 
In that event, a six-year statute of 
limitations applies. In the event of 
failure to file a return, or in the case 
of a willfully false or fraudulent re- 
turn, there is no limitation of time 
within which the Tax Commission may 
issue an assessment. 

The Tax Commission has one year 
following receipt of notice of changes 
or corrections made by the Internal 
Revenue Service on the taxpayer’s Fed- 
eral return in which to take action. 
If no such notice of change is filed by 
the taxpayer, there is no limitation of 
time within which the Tax Commission 
may revise the return and it may as- 
sess and collect the tax due at any 
time. 

The taxpayer may consent to exten- 
sions of the time within which the 
Commission may take action, but 
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because the Tax Commission lacks 
one of the more powerful and per- 
nicious weapons of the Commissioner 
of Internal Revenue, he is not under 
the same pressures to do so. The Fed- 
eral Government may make a so-called 
“jeopardy” assessment when it feels 
the collection of a tax will be preju- 
diced by delay, and the fact that the 
assessment may be arbitrary is of no 
moment to the Commissioner of In- 
ternal Revenue. However, the State 
Tax Commission may not arbitrarily 
make a deficiency assessment in order 
to extend the statute of limitations if 
the taxpayer refuses to consent to the 
extension. 

If, upon audit, a taxpayer is found to 
be entitled to a refund, the Commis- 
sion orders a refund made without 
further action by the taxpayer pro- 
vided that the error is found within 
three years from the date on which 
the taxpayer was required to file. 

Occasionally, a taxpayer will con- 
sult a lawyer or an accountant when 
an additional assessment is imminent 
but has not been issued; he certainly 
will if the practitioner has prepared 
his return. Except where the examiner 
believes that a questioned item is 
clearly an error, an assessment is not 
issued until the taxpayer has been 
requested by the Income Tax Bureau 
to explain his failure to file a return, 
unreported income, or apparently ex- 
cessive deductions. If the practitioner 
is called in at this stage of the pro- 
ceedings, a detailed letter of explana- 
tion may be all that is necessary to 
bring the matter to a successful con- 
clusion. 

If an exchange of correspondence 
shows that the matter may be a ques- 
tion of law or a mixed question of 
law and fact, it is then appropriate to 
submit a brief statement of interpre- 
tation of the law. Even if the question 
is novel, it may be resolved prior to 
an assessment. There is also the pos- 


sibility that the income tax examiner 
may have had an erroneous interpre- 
tation of the law, which would be cor- 
rected when referred to a higher au- 
thority. 

It may be wise to keep in mind that 
until a tax proceeding reaches the 
courts, the practitioner will not be 
dealing with officials who are, strictly 
speaking, his adversaries. He should 
not encounter zealots who find pleasure 
in assessing taxes under unreasonable 
interpretations of law or fact. Ex- 
aminers are professionals who have 
long accepted the fact that their inter- 
pretations may be subject to change 
or correction. In this connection, it 
might also be well to remember that 
the quality and tone of correspondence 
may color the officials’ view of the 
case. 

REVISIONS 

When a taxpayer has filed a return 
which he wishes to revise, he may 
make an application for a revision or 
refund within two years from the last 
day prescribed for filing the return. 
When the Tax Commission has as- 
sessed a tax with no return having 
been filed by the taxpayer, or has re- 
computed the tax on the basis of a 
return already filed, the taxpayer may 
apply for a revision within one year 
of the recomputation or assessment. 
This application must be made upon 
the prescribed form IT-113. The same 
limitations apply after audit or re- 
audit under Article 9-A and form 
CT-7 is the corporate counterpart to 
form IT-113. The application for re- 
vision or refund must be made under 
oath and must include a detailed state- 
ment of the facts and of the grounds 
on which the application is based. In 
the event that more than one year is 
involved, separate applications must 
be filed for each year. The applications 
may be accompanied by more memo- 
randa in support thereof. Although 
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no statute or rule dictates it, a filing 
of application for revision customarily 
will halt collection procedure. 

An informal or preliminary hearing 
pending action on the application may 
be had upon request by the taxpayer, 
or, if deemed desirable, the State Tax 
Commission may order an informal 
hearing. After the application has been 
considered, the Tax Commission 
notifies the taxpayer in writing of its 
decision on his application. 

In actual practice, of course, officials 
of the Income Tax Bureau consider 
the application and decide whether it 
shall be granted or denied. The Law 
Bureau might be consulted at this 
stage, but only a rare case presenting 
novel legal questions which militate 
for a Tax Commission ruling would 
be brought to the Commission’s atten- 
tion. 

The taxpayer may demand a formal 
hearing within 90 days after the Tax 
Commission has mailed the notice 
denying his request for revision. This 
demand must be filed on form IT-114. 
The taxpayer introduces evidence at 
these formal hearings. Witnesses may 
be called and cross-examined and all 
testimony is made under oath. Minutes 
are kept and become part of the record 
on review. 

The burden of proof rests upon the 
taxpayer, for the assessment is pre- 
sumed to be correct. 

Recently, I made a change in hear- 
ing procedure which I believe will 
work to the benefit of both taxpayer 
and the Department. Previously, 
formal hearings were held by officers 
of the Income Tax Bureau under juris- 
diction of the Income Tax Bureau. 
This had led to the criticism that the 
same Bureau which issued the assess- 
ment determined whether it should 
stand. Now, the hearing officers are 
temporarily detached from the Income 
Tax Bureau and placed under the jur- 
isdiction of the Law Bureau. The ul- 


timate recommendations, prepared by 
the hearing officers acting as part of 
the Law Bureau, receive review by the 
regular staff of the Law Bureau. The 
Law Bureau recommendations then re- 
ceive review by the operating bureaus 
involved and either a concurrence or 
alternate recommendations are re- 
turned to the Law Bureau for trans- 
mission to the Tax Commission. In 
this manner, the taxpayer and the 
Commission have the benefit of a more 
independent review of each case pre- 
sented to the Commission. 

The recommendations of the Hear- 
ing Officer form no part of the record 
on review. 

The Commission then reviews the 
record and recommendations and 
makes its determination, notice of 
which is mailed to the taxpayer. De- 
terminations of the State Tax Com- 
mission take the form of findings of 
fact and conclusions of law. The Com- 
mission does not render opinions with 
its determinations; thus the precise 
reasoning of the Commission is una- 
vailable to the practitioner. Although 
a rehearing may sometimes be ordered 
by the Tax Commission prior to is- 
suing its determination, once the de- 
termination has been issued, the Com- 
mission follows the rule that its powers 
are exhausted and will not review its 
determination. 


TIME AND FORM REQUIREMENTS 


A strict observance of the limita- 
tions of time and requirements of form 
for filing the taxpayer’s protest is es- 
sential because the Tax Commission 
is not vested with power to accept 
late applications and the Commission 
has no general powers to compromise 
the tax where equity would seem to 
dictate a disregard of the formal re- 
quirements of time. Even if the as- 
sessment or payment has been made 
under a clear misinterpretation of the 
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law, it must stand unless properly 
protested. 

In this connection, it may be noted 
that taxpayers and their representa- 
tives frequently seek to extend the 
limitations of time for the filing of an 
application for revision of an assess- 
ment or demand for a hearing by 
claiming that no notice of the assess- 
ment or action on application for 
revision has been received, from which 
it may be inferred that the statutory 
requirement of mailing has not been 
met. Such claims are regarded with 
a jaundiced eye by the Tax Commis- 
sion, for an affidavit of mailing is 
filed upon the mailing of assessments 
and denials of application for revi- 
sion. Even if non-receipt is proved, 
it does not necessarily void the as- 
sessment because it is necessary only 
to mail the notice to the address last 
furnished by the taxpayers. 

In some exceptional situations, the 
requirements of form or time may be 
circumvented, but these situations are 
very limited and generally the relief 
lies within the discretion of the Com- 
mission. Frequently, a taxpayer may 
attempt to handle his case without 
professional assistance. In doing so, 
he may write numerous letters to the 
Department setting forth the essential 
facts on which he relies, but he fails 
to protect himself by filing an appli- 
cation for revision or refund on form 
IT-113 within the required time. It 
is within the discretionary powers of 
the Commission to treat the taxpayer’s 
letters as if they were filed on the 
proper form. One case has held that 
the Commission must grant a hearing 
where correspondence gives substan- 
tially all the information called for on 
the form. 

The Commission also has the power 
to refund a tax paid erroneously or 
collected illegally where no question 
of law or fact exists. This power is 
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exercised only where a clear error 
appears on the face of the return or 
assessment. Such an error might be 
found in mathematical computation or 
in the inclusion of income, such as 
Federal bond interest, which is clearly 
identified as exempt from tax. The 
existing interpretations of this pro- 
vision of the Tax Law are very nar- 
row and few taxpayers succeed in 
including themselves within its con- 
fines. If reference must be had to 
evidence not contained in the instru- 
ment under which the tax was paid 
or collected, the relief is unavailable. 

Where the assessment of the tax 
is void ab initio, limitations of time 
do not apply. Such situations do not 
often present themselves because as- 
sessments made under an erroneous 
interpretation of law or facts are 
merely voidable, not void. One such 
assessment is the jeopardy assessment 
previously discussed. Although the 
Income Tax Bureau has discontinued 
the practice of issuing jeopardy as- 
sessments, some still may come to the 
attention of attorneys whose clients 
have been delinquent in seeking aid. 
These assessments will be cancelled 
by the Income Tax Bureau regardless 
of the time which may have passed 
since their issuance. The attorney or 
accountant may readily identify these 
assessments by the key letter “J” im- 
mediately preceding the assessment 
number which will appear on the 
notice of assessment. 

Even if the limitations of time 
within which the taxpayer may apply 
for a revision or refund have passed, 
or if the practitioner ascertains that 
no right to such relief exists, some 
discretionary relief may be sought. In 
the event that the taxpayer is bank- 
rupt or insolvent, the Commission may 
compromise the tax for an amount 
not less than the amount which would 
be recoverable by legal proceedings. 
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Where the amount owed exceeds 
$10,000, the compromise must have 
the approval of a justice of the Su- 
preme Court. In entering into com- 
promises, the Commission takes the 
attitude of a prudent businessman 
possessing a reasonable degree of com- 
passion. The taxpayer need not be 
an adjudged bankrupt or insolvent. 
A form is provided by which the tax- 
payer may show his insolvency under 
oath. As previously stated, this relief 
is discretionary and the character of 
the taxpayer may be considered. The 
compromise of taxes assessed against 
income derived from illegal activities 
should not be expected. 

The Commission is empowered to 
reduce or abate penalties and interest 
imposed upon the basic tax even 
though the taxpayer may be solvent. 
Since the interest may be as high as 
1% a month, and penalties may con- 
sist of 100% of the tax, plus addi- 
tional penalties of $1,000 for non- 
compliance without fraudulent intent 
and $5,000 for non-compliance with 
intent to evade, it may well behoove 
the practitioner to seek reduction of 
the penalties and interest imposed. 
Frequently, the maximum penalties 
are imposed upon unresponsive tax- 
payers for the sole purpose of prompt- 
ing immediate payment. It is the firm 
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policy of the Tax Commission that 
the taxpayer may not bargain with his 
basic tax to reduce penalties and in- 
terest. Before reduction of penalties 
and interest will be considered, the tax- 
payer must have paid his basic tax. 


The Tax Commission is not em- 
powered to enter into closing agree- 
ments under Articles 22 or 23, but it 
has this power with respect to taxes 
imposed under Article 9-A. The ef- 
fect of such a closing agreement has 
not been judicially construed, but since 
the language of the statute closely 
resembles that of the Internal Revenue 
Code in this respect, it is assumed that 
the courts would give these agreements 
the same binding effect. 

A taxpayer still dissatisfied with the 
disposition made in his case has a 
right to judicial review of the deter- 
mination of the Tax Commission, pro- 
vided he applies for such review within 
90 days after the mailing of the notice 
of the determination based upon the 
hearing. 

In conclusion, may I again express 
my thanks to the members of this 
association for their splendid cooper- 
ation in the past. And I would like 
to feel that we will be at liberty to 
continue the inter-change of counsel 
that has been of such value to us. 
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The Regulation of Employee 
Welfare Funds by the 
New York Insurance Department 


By Hon. FAIRFIELD W. HOBAN 


Tue entire question of employee wel- 
fare and pension funds first came to 
the attention of the public at the time 
of the murder of an official of a Bronx 
union in 1953. The investigation that 
materialized out of that slaying brought 
to light the fact that the victim had 
been drawing large sums of money 
from the union welfare fund for his 
personal use and that he had been act- 
ing in collusion with an insurance 
agent. This disclosure led to an in- 
tensive survey by various branches of 
the government and special agencies 
created for that purpose and turned 
up innumerable abuses in the welfare 
fund field. These ranged from inno- 
cently inefficient management by trus- 
tees and administrators with insuffi- 
cient training, to felonious larcenies 
and embezzlements that had been sys- 
tematically planned and executed by 
unscrupulous persons who had gotten 
into positions of influence in these 
funds for their personal gains. All of 
the standard methods for siphoning 





FAIRFIELD W. HOBAN is the Assistant 
Counsel, Employee Welfare Fund Bureau, 
New York State Insurance Department. 
This article was adapted from a paper 
presented by him at a technical meeting 
held on December 2, 1959 under the 
auspices of the Society’s Committee on 
Employee Benefit Plans. 





these trust funds had been resorted 
to; unsecured loans, withdrawals with- 
out voucher, charges for professional 
services which were never rendered, 
“front” or “dummy” agencies receiv- 
ing insurance commissions, etc. 

A lack of education and training in 
this area on the part of trustees and 
fund employees also resulted in serious 
losses through excessive and wasteful 
expenses and insurance plans that were 
not tailored to the needs of the em- 
ployees. 

The urgent need for reform and 
supervision resulted in the passage of 
legislation known as the Employee 
Welfare Fund Act of 1956. This Act, 
incorporated as Article III-A of the 
Insurance Law and Article II-A of the 
Banking Law, has become a model 
for similar legislative programs in 
other states. 

A major function of the Welfare 
Fund Bureau is the education of these 
trustees and administrators in the fidu- 
ciary requirements of their offices and 
the education of the beneficiaries in 
their rights and coverage. Employee 
welfare funds are established in col- 
lective bargaining agreements entered 
into between employers and unions 
with trust indentures executed subse- 
quently. The trust indentures usually 
outline the scope and purpose of the 
plan, the eligibility requirements and 


110 © THE NEW YORK CERTIFIED PUBLIC ACCOUNTANT FEBRUARY 1961 








sion 
the 
the 
par! 


reta 
ing 

Ho 
fun 
dov 
the 
on 

the 


JUI 


req 
the 
me 
per 


its 
sur 


the 
ing 
the 
ha 


alr 


nt 


rted 
ith- 
onal 
red, 
eiv- 


2 in 
and 
ous 
eful 
rere 
>m- 


ind 

of 
yee 
Ct, 
the 
the 


del 


are 
Se 





benefits of the employees, and the 
rights and duties and obligations of 
the trustees in carrying out the provi- 
sions of the trust, together with all of 
the other details made necessary by 
the individual characteristics of the 
particular industry involved. 

The larger funds almost invariably 
retain legal services as well as account- 
ing services for their daily guidance. 
However, small and medium-sized 
funds not infrequently attempt to cut 
down their expenses by dispensing with 
the services of attorneys and relying 
on the advice of their accountants in 
these areas. 


JURISDICTION 


The question of jurisdiction and the 
requirement of registering with either 
the New York State Insurance Depart- 
ment or the Banking Department is 
perhaps the most important step facing 
a welfare fund in the initial stages of 
its creation. Article III-A of the In- 
surance Law and Article I-A of the 
Banking Law are almost identical in 
their respective provisions; the Bank- 
ing Department has jurisdiction over 
those jointly established funds which 
have their overall management in the 
hands of a corporate trustee or bank 
already subject to supervision by the 
Superintendent of Banks or a member 
of the Federal Reserve System. All 
other plans or trust funds to provide 
employee benefits that are established 
Or maintained jointly by one or more 
employers together with one or more 
labor organizations, whether directly 
or through trustees, are required to 
register with the Insurance Department 
under the Act unless the principal 
office of the employer is located out- 
side the State and it employs less than 
twenty employees. Those funds which 
are unilaterally administered or which 
were established and maintained by a 
labor organization or organizations or 


by an employer or employers are not 
under the jurisdiction of the Act. 

Pursuant to the Attorney General’s 
opinion of August 31, 1956, a 
fund will be regarded as having been 
jointly established if the fund itself 
was or is actually created, brought 
into being, constituted, founded or set 
up by joint or bilateral action of one 
or more employers and one or more 
labor organizations, whether directly 
or through trustees as defined in the 
law. A fund, even though not jointly 
established will be regarded as being 
jointly maintained, if it is actually car- 
ried on, receives financial contributions 
from, is operated or managed as an 
established institution through joint or 
bilateral action of.one or more em- 
ployers and one or more labor organi- 
zations, whether directly or through 
trustees, as defined by law. 

No plan is required to register with 
both the Insurance Department and 
the Banking Department. At any time 
after registration the Superintendent 
with whom a plan is registered may 
on application of the trustees or on 
his own motion, after notice to the 
other Superintendent, consider a trans- 
fer of registration of any plan to the 
latter. 


STATUTORY PROVISIONS 


The important statutory sections of 
the Act provide that a fund within its 
jurisdiction shall register with the ap- 
propriate Superintendent within three 
months after it commences to do busi- 
ness in this State. This registration is 
on a form provided by the respective 
Departments. In addition to the initial 
registration each fund must submit an 
Annual Statement in duplicate within 
five months after the fiscal closing date. 
The Annual Statement is comprehen- 
sive and contains a number of sched- 
ules and interrogatories. The Annual 
Report is a short summary of the 
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Annual Statement and a copy of this 
report must be sent to each employee, 
contributing employer and participat- 
ing labor organization. If the news- 
paper of the labor union has a circu- 
lation which reaches all employees and 
contributing employers, the distribu- 
tion of the Annual Report may be 
accomplished by its reproduction in 
such publication. 

The Superintendent may examine 
into the affairs of a fund as often as 
he deems necessary, but he is required 
to do so at least once every five years. 
At the conclusion of such an examina- 
tion, a report on examination is filed. 
If the fund requests an informal con- 
ference prior to the filing, an appoint- 
ment is arranged for discussion of the 
various findings of the Examiner that 
the fund disputes or concerning which 
it has questions. At these informal 
conferences the presence of the fund 
accountant is the general rule rather 
than the exception. If the fund still 
objects to the filing of the Report on 
Examination it may request a formal 
hearing before the Superintendent or a 
Deputy Superintendent. After the Re- 
port is filed it is reviewed by the 
Bureau Counsel who determines what 
further steps are necessary to insure 
satisfactory compliance by the fund 
with the recommendations contained 
in it. 

Within four months after the filing 
of a Report a supplemental statement 
is prepared and appended to it indi- 
cating the disposition or current status 
of each of the items contained in the 
Report. If the Report discloses vio- 
lations of law and it is filed with no 
objections having been interposed by 
the fund, the matter is set down for 
a formal hearing in regard to such 
violations. 

The statute does not contain any 
specific limitations or restrictions on 
the investment of fund monies. In this 


iz. 
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regard the trust indenture controls, to- 
gether with the fiduciary restrictions 
imposed on trustees generally. Where 
the trust indenture is silent, Section 21 
of the Personal Property Law governs. 

Section 37-1 of the statute prohibits 
the receiving of any commission, pay- 
ment or other thing of value from an 
insurance company by employee wel- 
fare funds and employers or labor or- 
ganizations representing any employees 
eligible for employee benefits, and by 
trustees or other officers or employees 
of any such fund, employer or labor 
organization. In addition to this, no 
payment of any nature may be made 
by a welfare fund to employers, labor 
organizations or their officers or em- 
ployees. Of course, this does not ex- 
clude benefits to which such a person 
may be entitled by reason of his being 
an employee, nor does it exclude a 
trustee or other officer or employee of 
a fund from receiving reasonable com- 
pensation for necessary services and 
expenses rendered or incurred by him 
in connection with his official duties. 
The Superintendent may authorize or 
approve any transaction otherwise pro- 
hibited by Section 37-1 upon his find- 
ing that it will promote the best in- 
terests of the welfare fund and does 
not adversely affect the interests of the 
covered employees. 

The most usual transaction for which 
approval is requested is one in which 
there is a sharing of facilities or per- 
sonnel by a fund and a union, and in 
which the fund seeks to pay the union 
for these facilities or services. The 
application by a fund for the approval 
of such a payment must include suffi- 
cient detail for the Superintendent to 
make his determination; and should 
include the total cost to be shared and 
the proportion of the space and facili- 
ties or services utilized by each par- 
ticipant. It should be borne in mind 
that in evaluating these applications 
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all of the important aspects of the 
administration of the fund are consid- 
ered and an inordinate cost of admini- 
stration is a relevant factor. 

Certain penalties are provided in the 
statute; any person who violates or 
causes the violation of any provision of 
the article or any regulation there- 
under, is guilty of a misdemeanor as is 
any person making a false statement 
or representation of a material fact, 
knowing it to be false, in any registra- 
tion, examination or statement or re- 
port required under the Act. Similarly, 
penalties are provided against any per- 
son who makes a false entry in any 
book, record, report, or statement re- 
quired by the Article with intent to 
defraud such fund or any beneficiary 
thereunder. The Superintendent may 
impose a fine not to exceed $2,500 
on any trustee or officer, agent or 
employee of any welfare fund subject 
to this Article and may remove him, 
if after notice and a hearing he has 
been found to have wilfully failed to 
comply with the requirements of the 
Article. 

The trustees of every fund must 
preserve all records of final entry and 
all reports and statements required by 
this Article for a period of at least six 
years from the date of their recording. 
However, photographic reproduction 
or records in photographic form con- 
stitute compliance with this require- 
ment. 

CHANGE OF BENEFIT LEVELS 

A problem not infrequently posed to 
welfare and pension funds arises when 
a plan finds that it is unable to con- 
tinue its established level of benefits. 
This happens when a plan created with 
an established basis of employer con- 
tributions and set employee benefits 
cannot maintain them because of a 
diminution of employer contributions 
or faulty actuarial calculation. In one 


case, the number of years of eligibility 
required for retirement was thus in- 
creased from eleven years to fifteen 
years and then to twenty years. In 
another instance, the monthly pension 
of $50 was reduced to $35. This con- 
tinued for two years when increased 
contributions enabled the fund to re- 
vert to the $50 level for new retirees, 
but not, however, affecting those re- 
tired during that two-year period with 
$35 monthly payments. Both of these 
solutions have resulted in innumerable 
complaints being made to the Welfare 
Fund Bureau and protests of unfair- 
ness and discrimination. Accountants 
for welfare funds, in some cases, as- 
sume for themselves the role of advis- 
ing their clients in areas that properly 
belong to the actuaries or consultants, 
especially in those cases where the 
fund does not retain specialists for 
advice of this sort. The establishment 
of a plan on a faulty basis which then 
must reduce or modify coverage ex- 
tended to its beneficiaries creates con- 
siderable hardship and ill-will. It is 
often the case in these instances that 
the trustees or union officials are moti- 
vated by the best of intentions and are 
afflicted with excessive and unrealistic 
optimism. 


ROLE OF THE ACCOUNTANT 


I have touched briefly on the im- 
portance of the awareness that the 
conscientious accountant should have 
for these problems if he is to advise 
his welfare-fund client properly of the 
possible pitfalls and dangers that de- 
velop in the administration of funds. 
Where the fund employs insurance con- 
sultants, actuaries and attorneys, the 
accountant’s role in this respect is ma- 
terially reduced, but not infrequently 
he will find that his are the only pro- 
fessional services retained by the fund. 
Since the trustees, in the final analysis, 
have the fiduciary responsibilities and 


WELFARE FUND REGULATION BY N. Y. INSURANCE DEPARTMENT ¢ 113 








can be subjected to fines and removal, 
the accountant should be prepared to 
give them advice above and beyond his 
routine functions to help them avoid 
difficulties. Frequently, the trustees 
are not experienced in even the ele- 
mentary rudiments of business admin- 
istration, to say nothing of the fiduci- 
ary and legal requirements of their 
position as trustees. Where a business- 
man makes an error of calculation or 
omission, he alone may suffer the 
consequences; where trustees or ad- 
ministrators make an error hundreds 
or thousands of beneficiaries may 
suffer. 

The accounting system installed for 
a fund should be dependable and effi- 
cient. The accountant must be fa- 
miliar with the terms of all the perti- 
nent instruments involved,—the collec- 
tive bargaining agreement, the trust 
indenture, the trustees’ minutes, and 
the Employee Welfare Fund Act with 
amendments and the respective Super- 
intendent’s regulations. The statutory 
filings that are required, which I 
touched on briefly and which Mr. Gu- 
rock will discuss in greater detail, 
should be prepared from figures that 
are easily obtainable. [EpiTor’s NOTE 
—Mr. Gurock’s article will appear in 
the next issue. | 

When the Examination Section of 
the Insurance Department receives the 
reports and analyzes their contents, 
additional information or explanation 
is frequently required. These inquiries 
are addressed to the fund and the ac- 
countant most often prepares the 
answer. 

As with any other comparable enter- 
prise, an audit program should be de- 
vised by the accountant, with reports 
which will permit the trustees and ad- 
ministrator to check on the status of 
the fund’s operation on short notice, 
particularly with regard to the ratio 
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of expenses to contributions — this 
being the generally accepted yardstick 
of a fund’s efficiency of operation. 

Although the accountant does not 
come into primary contact with the 
payment of claims by the carrier, it is 
important that their accuracy be veri- 
fied because overpayment of claims or 
the payment of improper claims can 
result in a poor experience rating for 
the fund and higher insurance pre- 
miums. Although it is the exception 
rather than the rule, there have been 
instances when systematic looting was 
accomplished by the filing of false 
claims which the carrier did not detect. 
In one instance, an employee in the 
fund office was able to milk the 
fund and the carrier of thousands of 
dollars over a period of several years 
because no adequate control had been 
installed. In the realm of error, rather 
than fraud, it is also important to verify 
the accuracy of the amounts that are 
paid to the employee and to check on 
employee eligibility, which may vary 
within a fund if several plans of cov- 
erage are provided for. 

The accountant should be prepared 
for inquiries from the trustees in re- 
gard to the insurance experience and 
the carrier’s charges or retentions. This 
will enable the trustees to give the 
maximum coverage per premium dol- 
lar. 

The role of the accountant is not 
only extremely varied, depending on 
the industry and the size of the fund, 
together with the other professional 
services retained by the trustees, but 
also is burdened with a public trust 
stemming from the fiduciary obliga- 
tions of the trustees themselves and 
the tremendous number of benefici- 
aries, who constitute a majority of the 
working public in this state. An alert 
accountant is probably the most valu- 
able asset a fund can have. 
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PARTIES INVOLVED— 
DEFINITIONS AND RELATIONSHIPS 


A jobber generally maintains his 
own cutting department but utilizes 
the services of contractors for the 
completion of garments. A manufac- 
turer maintains his own cutting and 
production facilities and produces his 
own garments. He may also utilize the 
services of contractors to supplement 
his own output. A contractor produces 
garments for jobbers or manufacturers, 
who provide him with the raw ma- 
terials. An inside shop is a produc- 
tion unit which is owned and operated 
by a manufacturer who produces all 
or some of his garments on his own 
premises. Except where it is neces- 
sary to distinguish between a jobber 
and a manufacturer, to avoid needless 
repetition in the ensuing discussion, 
the term jobber will apply to any user 
of the facilities of contractors. 
INDUSTRY GROUPS 

There are five major groupings or 
associations in the industry — three 
manufacturer or jobber associations 
and two contractor associations. The 
manufacturer-jobber groups are The 
Popular Priced Dress Manufacturers 
Group, Inc., Affiliated Dress Manufac- 
turers, Inc., and National Dress Manu- 
facturers Association, Inc. The con- 
tractor organizations are United Better 
Dress Manufacturers Association, Inc. 
and United Popular Dress Manufac- 
turers Association, Inc. Each of these 
organizations is a party to an agree- 
ment with the International Ladies’ 
Garment Workers’ Union, generally 
negotiated every three years (the pres- 
ent one expiring February 28, 1961), 
commonly known as the Collective 
Agreement, and which deals with the 
responsibilities of jobbers, manufac- 
turers, and contractors as employers. 
Interestingly, agreements also exist be- 
tween each manufacturer-jobber asso- 
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ciation and each contractor group re- 
lating to procedures for payment by 
jobbers and manufacturers of payroll 
taxes and disability insurance for their 
contractors’ employees. Membership 
of a jobber, manufacturer, or con- 
tractor in an association automatically 
subjects him to the provisions of the 
respective agreements with the union 
and among the associations. 

The Impartial Chairman is the ref- 
eree or umpire of the dress industry. 
He is empowered by the Collective 
Agreement to resolve disputes and 
complaints among and between the 
industry participants noted above. 

The Joint Board of Dress and Waist- 
makers’ Union of Greater New York 
(often referred to as “Joint Board”) 
is comprised of the following Locals of 
the International Ladies’ Garment 
Workers’ Union, the source of mem- 
bership being noted parenthetically: 
Local 10 (cutters); Local 22 and 89 
(operators, finishers, samplemakers, ex- 
aminers, cleaners, and floor workers); 
and Local 60 (pressers). The Collec- 
tive Agreement designates the Joint 
Board as the agency to enforce and 
administer the provisions of the agree- 
ment on behalf of the union and to 
file with the respective associations and 
the Impartial Chairman complaints, 
disputes, or grievances arising between 
the parties to the agreement, and to 
adjust same. 


HEALTH, WELFARE AND SEVERANCE 
FUND; RETIREMENT FUND 

The Collective Agreement calls for 
the establishment of two funds: The 
Health, Welfare and Severance Fund, 
and the Retirement Fund. The former 
provides for health and welfare, vaca- 
tion, and severance pay benefits, and 
the latter for employee retirement ben- 
efits. 

Payments into the funds cover union 
craft direct labor and are not required 
for designers, patternmakers, and su- 


THE NEW YORK CERTIFIED PUBLIC ACCOUNTANT FEBRUARY 1961 





re- 
| by 
roll 
heir 
ship 
on- 
ally 
the 
ion 


ref- 
ry. 
ive 
ind 
the 





pervisory production employees who 
do not come within the purview of the 
union agreement. 

Jobbers and manufacturers are re- 
quired to make monthly payments into 
the funds covering their cutting de- 
partment payroll, inside shop payroll, 
if any, and the direct labor of their 
contractors. Contributions on cutters’ 
and inside shop payroll amount to 9 
percent of the wages paid during the 
month, including overtime pay. Con- 
tributions on the direct labor of their 
contractors are based on amounts paid 
by the jobbers to their contractors 
during the month regardless of when 
the contractors’ services were ren- 
dered. The payments made by jobbers 
to contractors cover only the contrac- 
tors’ direct productive labor cost plus 
30, 35 or 40 percent thereof (depend- 
ing, respectively, on whether low, me- 
dium or higher priced garments are 
being manufactured) for overhead and 
profit. To arrive at an effective rate 
of 9 percent on the contractors’ direct 
labor, equalization rates are provided, 
to be applied to the total payments by 
jobbers to their contractors, as follows: 
Equalization 
Rate Percent 


Overhead and 
Profit Percent 


30 6.92 
35 6.66 
40 6.42 


As an example of the equalization 
procedure, let us assume that the pay- 
ment to the contractor for a month 
is $1,300, covering direct labor of 
$1,000 and a 30 percent addition for 
overhead and profit. The fund rate of 
6.92 percent applied to $1,300 is 
arithmetically equal to 9 percent of 
$1,000, the contractor’s direct labor. 

The 9 percent is divided between 
the two funds as follows: 

Health, Welfare 
and Severance 
PE siaisiicsiciens 

Retirement Fund.. 


5% percent 
3% percent 


Of the 5% percent, %2 of 1 percent 
is set aside for severance pay benefits. 
The report and payment must be 
submitted to the Joint Board not later 
than the 20th of each month for the 
month preceding. The Joint Board is 
empowered by the Collective Agree- 
ment to take specific steps, including 
the examination of books and records 
of manufacturers and jobbers, to estab- 
lish either compliance or default. 


PAYROLL TAXES 


Agreements among the jobber and 
contractor associations provide that 
where a jobber and a contractor are 
both members of their respective as- 
sociations, the jobber is obligated to 
assume and pay the employer’s share 
of social security and federal and state 
unemployment insurance taxes on his 
contractors’ direct productive labor. 

Where jobbers are thus required to 
pay the employer’s portion of their 
contractors’ payroll taxes the follow- 
ing practice prevails: The contractor 
prepares his payroll tax returns but 
does not transmit them to the respec- 
tive tax departments; instead, he for- 
wards each return to his Association 
before the 8th day of the month fol- 
lowing the end of the taxable period, 
attaching thereto a form containing 
details disclosing the amount of tax 
to be borne by each subject jobber 
whom he has served during the taxable 
period. The contractor attaches a 
check to the return covering only his 
share of employer’s tax, based on his 
non-productive labor. 

To secure the jobber’s share of each 
tax and thereby satisfy the full tax 
liability, the contractor forwards to 
each subject jobber two copies of a 
triplicate form which discloses the job- 
bers’ liability for the particular tax 
and the details of its determination, 
excluding wages in excess of the statu- 
tory maximums. The jobber is required 
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to return one copy of the form and a 
check for the amount due to the con- 
tractor’s Association before the end 
of the calendar month following the 
taxable period. The Association re- 
views each tax return and its support- 
ing data, and files the return with the 
appropriate tax department. 

When a jobber does not remit to his 
contractor’s Association his required 
share of taxes, that Association lodges 
a complaint with the jobber’s Associa- 
tion. The latter advises its member of 
his violation and requests that he re- 
mit the amount due or to present his 
objections, if any, to paying the tax 
due. Barring any reasonable causes 
for non-payment, the jobber is gener- 
ally ordered to comply. In case of late 
payment, interest and penalties in- 
curred are passed along to the jobber. 

The amount of the contractor’s 
billings during the taxable period gen- 
erally serves as the basis for the com- 
putation of the jobber’s share of the 
tax due. If a contractor serves several 
jobbers, an allocation is made to each 
jobber of that proportion of the con- 
tractor’s total direct labor which the 
billings to each jobber bear to the 
total billings. In some cases the remit- 
tances received by the contractor, 
rather than billings, are utilized in 
computing the jobber’s share of tax 
due, on the same apportionment basis. 
Naturally, the results will differ from 
the “billings” method if remittances 
cover prior labor period services. 

Circumstances such as overtime, re- 
mittance or billing in one quarter for 
work completed in a prior quarter, dis- 
proportionate utilization of time work- 
ers on different “lots,” and others, pre- 
clude exactness in the apportionment 
of direct labor by a contractor to a 
jobber. However, in practice, the con- 
tractor’s computation is generally ac- 
cepted if it is substantially correct. 


The jobber’s obligation for the pay- 
roll taxes of his contractors’ direct 
labor is contractually compulsory only 
where both the jobber and contractor 
are members of their respective trade 
associations. Where either is not a 
member, the jobber has no contractual 
obligation for the employer share of 
the contractor’s payroll taxes. In such 
case, nevertheless, the jobber may 
agree with the contractor to absorb 
these taxes, by their inclusion in the 
contracting price, or by direct remit- 
tance to the contractor, based on a 
computation approximating the formal 
contractual procedures outlined above. 
From a statutory viewpoint, however, 
Section 560.7 of the New York State 
Unemployment Insurance Law subjects 
the jobber to liability for the tax, under 
specified circumstances. The statutes 
relating to the social security tax and 
federal unemployment insurance tax 
do not contain similar provisions. 
Moreover, jobbers are not responsible 
for the taxes on the non-productive 
labor costs of a contractor. In every 
instance a contractor is responsible for 
taxes withheld by him since they are 
in the nature of trust funds. 


DISABILITY INSURANCE 


The Collective Agreement requires 
that each jobber or manufacturer as- 
sume full responsibility for providing 
disability benefits coverage, as required 
by law, to all workers, covered by 
the agreement, who are employed in 
the cutting department, in the inside 
shop of a manufacturer, and in the 
shops of contractors. In addition, each 
jobber or manufacturer is required to 
bear the full cost thereof. 

With respect to his own employees, 
except union members in his shipping 
department, each jobber or manufac- 
turer is required to carry a disability 
policy with a private carrier or with the 
State Insurance Fund. He may deduct 


118 © THE NEW YORK CERTIFIED PUBLIC ACCOUNTANT FEBRUARY 1961 





th 


pay- 
irect 
only 
ictor 
rade 
ot a 
tual 


such 
may 
sorb 
the 
mit- 
na 
mal 
ve. 
ver, 
tate 
>cts 
der 
ites 
ind 
tax 
ns. 
ble 
ive 


= 


for 


res 





the statutory share due from em- 
ployees, except from employees cov- 
ered by the Collective Agreement, and 
except from those in his shipping de- 
partment who are covered by agree- 
ments with the Dress Shipping Clerks 
Union, Local 60-A of the International 
Ladies’ Garment Workers’ Union. 
As specified in the union agreement, 
each jobber who is a member of a 
jobber’s association, and therefore sub- 
ject to the agreement, is required to 
cover his contractors’ production em- 
ployees with disability insurance re- 
gardless of whether or not the con- 
tractors are members of associations. 
Where the jobber and contractor are 
both association members payment is 
required to be made by the jobber to 
the contractor’s Association. Each con- 
tractor association carries a group dis- 
ability policy which covers all of the 
production employees of its members. 
Where a contractor is nat an associa- 
tion member (in which case he is 
generally referred to as an “‘inter- 
national”) payment is generally made 
by the jobber directly to the contractor. 
As in the case of payroll taxes, two 
forms are provided to facilitate pay- 
ment by the jobber to the contractor 
Association. One form is prepared by 
the contractor for his Association’s 
use only, reflecting thereon the con- 
tractor’s amount of direct production 
wages for the quarter (limited to $60 
per employee per week), the premium 
computation, and the amount of pro- 
duction payroll and premium assigned 
to each jobber for whom services were 
rendered during the quarter. The con- 
tractor files this form with his Asso- 
ciation by the 8th day of the month 
following the end of the quarter, to- 
gether with his check for that portion 
of the premium covering his produc- 
tive labor utilized on the work of non- 
Joint Board jobbers, if any, which 


amount of labor is includible in the 
total wages reflected on the form. 

The contractor forwards to each 
subject jobber two copies of a tripli- 
cate form which reflect the jobber’s 
share of productive labor and premium 
in the manner specified on the first 
form. The jobber returns one copy of 
this form on or before the last day 
of the month following the calendar 
quarter to the contractor Association 
together with a check in payment of 
his share of the premium. The con- 
tractor is required to cover his non- 
productive employees with a private 
carrier or with the New York State 
Insurance Fund. 

In addition to the quarterly pre- 
mium, the jobber is required to pay 
to the respective contractor associa- 
tions, during the first seven quarters 
of coverage, 10 percent of the total 
premium charges paid by him to the 
contractor association each quarter. 
This is a deposit premium,,. billed by 
the contractor association to the jobber 
on a special form, and held for the 
jobber’s account. It is returnable to 
the jobber at the liquidation of his 
enterprise, reduced by the amount of 
arrears, if any. 


RESPONSIBILITY FOR WAGES 
AND EARNINGS OF 
CONTRACTORS’ EMPLOYEES 


The Collective Agreement provides 
that in any instance of non-payment 
by the contractor, the jobber is re- 
sponsible for those wages of his con- 
tractor’s employees as were earned in 
the manufacture of his garments. Such 
liability is limited by the agreement to 
no more than the wages for one full 
week and two days in each case of 
delinquency, and is subject to the re- 
quirement that notice of the contrac- 
tor’s default be given to the jobber’s 
Association within three days after such 
default. 
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In the computations of percentage 
additions to the cost of contractors’ 
labor, presented below, no specific per- 
centage provision is made for the job- 
bers’ responsibility for wages and earn- 
ings of contractors’ employees. This 
responsibility constitutes a contingent 
cost which may never arise and is diffi- 
cult of exact computation. However, 
proper provision for this contingent 
cost (and others such as raw material 
damage in cutting and overtime paid 
to cutters, the amount of which would 
be unknown at the time a garment is 
“costed” ) may be made voluntarily, if 
desired, by the addition of a small sum 
to the cost of each garment. 


HOLIDAY PAY 

The Collective Agreement provides 
that both “week” and “piece” workers 
are to be paid for the following seven 
holidays: Memorial Day, Independ- 
ence Day, Labor Day, Columbus Day, 
Thanksgiving Day, Christmas Day, and 
Election Day (one-half day). 

During a week within which a legal 
holiday falls, weekly employees who 
work less than a full week are required 
to be paid for the holiday pro-rata 
on the basis of hours worked. For 
example, if a week worker is employed 
three days during a holiday week he 
is entitled to three-fourths of one day’s 
pay for the holiday. This method ap- 
plies to week workers both in con- 
tractors’ shops and in inside shops and 
cutting departments of manufacturers 
and jobbers. Jobbers are not required 
to reimburse contractors for holiday 
pay of week workers. For a week in 
which a holiday occurs, manufacturers 
are required to pay to inside-shop 
piece workers, in addition to the wages 
earned by them for work performed 
during such week, 25 percent of wages 
earned during the week in which the 
holiday occurs for a full-day holiday, 
and 11.1 percent of wages earned 
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during the week of Election Day. Thus, 
a piece worker who works four days 
during the week in which a full holiday 
occurs is paid for a full five-day week. 
If he works two days, he will receive 
pay for the holiday on the 25 percent 
prorated basis. 

For each week during which a cov- 
ered holiday occurs, each contractor, 
in order to receive reimbursement from 
his jobbers for holiday pay disbursed 
to piece workers, must submit to each 
jobber an analysis of his piece work 
payroll for the week, allocated as to 
work performed during the week on 
garments of each jobber. The jobber 
is required to reimburse the contractor 
for 25 percent of his share of the pay- 
roll for a full day holiday and 11.1 
percent for Election Day. 


WORKMEN'S COMPENSATION 
INSURANCE 


Workmen’s compensation insurance 
can be treated as a fringe cost addition 
to labor cost, but generally is included 
in the contractor’s billing to the job- 
ber. Due to the negligible effect on 
the costing of garments, and to the 
fact that this item is very frequently 
included in general overhead with 
other insurance expense, it has not 
been included in the percentage addi- 
tion to cutting labor and inside shop 
labor cost analyzed below. 


FRINGE COST SUMMARY 


The dress manufacturer or jobber 
who fails to recognize and provide for 
all statutory and contractual labor 
fringe costs may overlook significant 
elements in his calculation of garment 
costs. The financial impact upon job- 
bers and manufacturers of these costs 
will be perceived more vividly if the 
percentage factors are presented iti 
summary form. 
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Percentage addition to cutting 
labor and inside shop labor 


cost: Percent 
Payroll taxes and disability 
IEE Scisitcscrtestynccens 8.3 
Health and welfare fund...... 9.0 
PRON BE ai ccsscnsscsscsnsse 2.6 
BOAR iscsi eisaes 19.9 


Percentage addition for fringe 
costs on contractor’s billings 
to jobbers: 
Percent 
Contractor’s payroll taxes 
and disability insurance’ 6.4 
Health and welfare fund *...... 6.9 
POE WEF vesssctcncensicesisnens 2.0 


It should be noted that union con- 
tract renewals and negotiations gen- 
erally take place every three years in 
this industry. It is esential that every 
accountant who is a practitioner in 
this industry keep abreast of any 
changes which may arise as a result 
of such negotiations. 


FOOTNOTES 


Footnote No. 1—The percentage of 6.4 
for contractor payroll taxes and dis- 
ability insurance is predicated on a con- 
tractors overhead and profit factor of 
30 percent, and is determined as follows: 
Assume that the contractor’s direct labor 
cost is $1,000, his surcharge $300, and 
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his billing $1,300. It will be noted that 
the relationship of direct labor to the 
amount billed is 77 percent. The total 
of the various payroll tax and disability 
insurance percentages is multipled by this 
percent, resulting in a rate of 6.4, which 
is applied to the contractor’s billings, as 
follows: 


Percent 
Social Security CBX: .i.<<<ccesncasieccss 3.0 
N. Y. State unemployment in- 
SUPANGS: CAM) cisascsesccccsrsescesceccess 3.0 
Federal unemployment insur- 
PICS CAM ccs sccscesagescenncttsrecoomvaces ah 


N. Y. State disability insurance 
(The disability premium rate 
payable by the jobber on his 
contractors’ direct labor ap- 
proximates $2 per $100 of 
payroll plus 3% of the pre- 
mium for the cost of ad- 
ministration. Premium rates 
on policies carried by the 
jobber for his own employees 
vary depending on the insur- 
ance carrier and type of 


POLICY CALFICD) .iceisecccesccicesncs 2.0 
"POE. cciinciusueeee 8.3 
77 percent of above.... 6.4 


Where the contractor’s surcharge is 35 
or 40 percent, the computation will vary 
proportionately. 

Footnote No. 2—On the basis of five days 
a week and fifty weeks a year, 64% days 
of holiday pay will equal 2.6 percent 
(6.5 — 250). 

Footnote No. 3—It is assumed here again 
that the overhead and profit factor is 
30 percent and that the fund contribu- 
tion rate, therefore, is 6.92 percent. 

Footnote No. 4—77 percent of 2.6 per- 
cent. See footnote No. 1 for derivation 
of 77 percent. 








New York State Tax Forum 


Conducted by PETER ELDER, CPA 


NEW YORK STATE INCOME TAX— 
ARTICLES 16 AND 22 


As a result of the enactment of Ar- 
ticle 22, conforming New York State 
income tax law with the Federal in- 
come tax law, various questions have 
been presented concerning fiscal year 
taxpayers, particularly partnerships 
and fiduciaries. The questions refer to 
the mechanics to be followed by a part- 
ner or beneficiary, where such persons 
file their individual Federal returns on 
a calendar year basis. In order to pass 
along to our readers the official view 
on these problems, certain inquiries 
were submitted to Mr. Robert S. 
Lewiston, Chief, Regulations & Inter- 
pretations Section, Income Tax Bu- 
reau, Albany, New York. The ques- 
tions, together with Mr. Lewiston’s 
answers, are set forth below. 


Fiscal year partnerships reporting in- 
come ona fiscal year ended prior to 
December 31, 1960: 


Query: It is assumed that the New 
York partnership return will be pre- 
pared in accordance with the provi- 
sions of Article 16. Is this correct? 


Answer: A_ partnership reporting 
for a fiscal year ended prior to Decem- 
ber 31, 1960 will file its New York 
partnership return under Article 16. 





PETER ELDER, CPA, is chairman of our 
Society’s Committee on New York State 
Taxation. Mr. Elder is 2 member of the 
firm of Peat, Marwick, Mitchell & Co. 
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Query: If the answer to the above 
question is yes, then when the partner 
prepares his 1960 New York indi- 
vidual return, assuming such partner 
reports income on a calendar year 
basis, since he will be using figures 
from his Federal return, is he required 
to adjust the Federal figures in accord- 
ance with the provisions of Article 22? 


(a) Must he add to income a deduc- 
tion for the New York State unincor- 
porated business tax which reduced 
his Federal partnership amount? 


(b) Is he entitled to reduce New York 
income by the amount of U. S. bond 
interest arising from the partnership 
and included in the figures appearing 
on his Federal individual income tax 
return? 


Answer: The members of the part- 
nership referred to above, who report 
individually on a calendar year basis, 
will file personal income tax returns 
under Article 22. Since they are re- 
quired to use their Federal adjusted 
gross incomes in computing their New 
York taxable incomes, their 1960 New 
York State returns will reflect their 
distributive shares of partnership in- 
come as reported on the Federal Part- 
nership Form 1065. This income is 
subject to the modifications listed at 
Sections 612 and 615 of the Tax Law. 
I would suggest, as a practical expe- 
dient, that the partnership prepare a 
separate modification schedule similar 
to Schedule P of the 1960 Form IT- 
204, but with reference to the distri- 
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butive income reported on the Federal 
Partnership Form 1065 and furnish 
each partner with a copy for attach- 
ment to his New York State return. If 
the New York partnership return has 
not heretofore been filed, I would also 
suggest that the original schedule be 
attached to such form. Specifically, a 
modification will be required for the 
amount of any New York State unin- 
corporated business tax which reduces 
Federal distributive partnership income. 
Conversely, the Federal distributive 
partnership income would be reduced 
by the amount of any United States 
bond interest included therein. 


It should be noted that the answers 
set forth above will also apply to a 
partnership which started business after 
January 1, 1960 and elects to file its 
return on a fiscal period ended prior to 
December 31, 1960. 


Fiduciaries reporting income on a fiscal 
year ended prior to December 31, 
1960. 


Query: It is assumed that the New 
York fiduciary return will be prepared 
in accordance with the provisions of 
Article 16. Is this correct? 


Answer: A trust or estate reporting 
for a fiscal year ended prior to Decem- 
ber 31, 1960 should file a New York 
fiduciary return under Article 16. 

Query: If the answer to the above 
question is yes, then similar questions 
to those presented in connection with 
fiscal year partnerships apply. How, 
and where should the adjustments be 
made to the Federal figures by the 
beneficiaries? 


Answer: The same principles and 
procedures with respect to modifica- 
tions applicable to partnerships, as 
stated above, should be applied in con- 
nection with the estate or trust referred 
to herein. 


It should be noted that the answers 
set forth above will also apply to a 
fiduciary whose reporting period 
started after January 1, 1960 and 
ended prior to December 31, 1960. 


RETURNS FOR TAXPAYERS DECEASED 
PRIOR TO DECEMBER 31, 1960 


In addition to the above matters, 
many of our readers have inquired as 
to whether Article 16 or Article 22 ap- 
plies in the case of a taxpayer who 
died prior to December 31, 1960. 
This is a very pertinent question since 
a review of the 1960 tax forms indi- 
cates that Form IT-206—Resident De- 
cedent Final Return is no longer avail- 
able. Again, the query and Mr. Lewis- 
ton’s answer follows: 

Query: Since the instruction sheets 
indicate that in such cases “you may 
use the form which would have been 
appropriate had he lived,” it is as- 
sumed that the final return is to be 
prepared in accordance with the pro- 
visions of Article 22. Is this correct? 

Answer; A formal decision has not 
been made as to whether the final re- 
turn of a taxpayer who died in 1960 
prior to December 31 should be filed 
under Article 16 or Article 22. Pend- 
ing such determination, you are ad- 
vised, however, that the final return of 
such decedent should be filed under 
Article 22, with the specific under- 
standing that it will be subject to audit 
and revision by the Tax Commission 
under the regulations which are 
deemed to be applicable to such re- 
turn. 


NEW YORK CITY SALES AND USE TAX 
ON CARS TRADED-IN 


A resident of the City of New York 
plans to buy a car costing $8,000, to 
be kept within the city. He will re- 
ceive a trade-in allowance of $4,000, 
so the cash payment is $4,000. If the 
car is purchased within the City of 
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New York sales tax of $120 would be 
due (3% of $4,000). However if the 
car is purchased outside the City of 
New York. Regulation Art. 42 holds 
that the amount allowed as a trade- 
in is not recognized and that a use tax 
of $240 would be due (3% of $8,000). 

The above appears to be a rather 
harsh result for purchasing a car out- 
side of the city. The court was of the 
same opinion in Spatt v. City of New 
York, Supreme Court, Kings County, 
N.Y.L.J., July 12, 1960, p. 8, col. 5. 
Based on similar facts as indicated in 
the latter part of the preceding para- 
graph, the taxpayer refused to pay a 
use tax in excess of $120, (3% of cash 
consideration of $4,000 paid for the 
new car). When the City attempted 
to enforce collection of the additional 
$120, the taxpayer took his troubles 
to court alleging that “the regulation 
is void since it is violative of plaintiff’s 
rights under the State and Federal 
Constitution in that it denies the plain- 
tiff the equal protection of the laws 
for the reason that the classification 
provided for is capricious, arbitrary, 
discriminatory and consists of class 
legislation in relation to plaintiff, and 
also deprives plaintiff of property with- 
out due process of law.” 

The court, in discussing the City’s 
contentions, indicates that while the 
City attempts to justify its position by 
urging that the sales and use tax are 
two different taxes, nevertheless in its 
brief it admits that the use tax merely 
complements and implements the sales 
tax since it was “designed to prevent 
the loss of sales tax revenue to the 
City resulting from New York City 
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residents making their purchases out- 
side the City” by imposing a tax on 
the use of such property within the 
City by residents. The City also con- 
tended that there is a reasonable basis 
for the distinction between the two 
similar transactions; that a purchase in 
the City involving a trade-in might re- 
sult in two sales tax payments, one at 
the time of purchase of the new car, 
with the tax paid on the cash con- 
sideration, and the second when the 
car taken as a trade-in was sold: 
whereas in the transaction outside the 
City, only one payment would result, 
that being on the cash paid for the new 
car, since it is unlikely that the car 
taken as a trade-in would be sold inside 
the City or to a resident of the City. 

In reply to such contentions the 
Court indicated that reasoning based 
on speculation may not be a basis 
of classification. The case further in- 
dicates that “an assumption that a sub- 
sequent purchaser may pay a tax in 
order to afford an exemption from tax 
within the territorial limits of the 
jurisdiction of the taxing authority has 
been held to be so speculative as to 
preclude the validity of the differential 
or exemption created by a taxing stat- 
ute,” citing People v. Carpenter, 2 Ml. 
2d. 468. Therefore, since in the in- 
stant case, the basis for exemption 
from taxation of part of the consider- 
ation where the transaction is con- 
summated in the City of New York 
is based on “tacit assumption” which 
is patently speculative and, accord- 
ingly, may not be the basis for the 
discriminatory effect of the tax, the 
Court found for the plaintiff. 
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Accounting and the SEC 


Conducted by Louis H. RAPPAPORT, CPA 


QUESTIONS AND ANSWERS ON SEC PRACTICE, CONTINUED 


In this issue of The New York Certi- 
fied Public Accountant, we continue 
the questions and answers that were 
begun in the January 1961 issue. As 
in the case of that issue, the answers 
to the questions are furnished by this 
department, and are therefore unoffi- 
cial. 

Question 4: There are many cases 
where a closely held corporation has 
for many years used the services of a 
CPA who has had little or no ex- 
perience with SEC filings. Often in 
these cases, when an arrangement is 
made to register with the SEC and dis- 
tribute securities to the public, an ac- 
counting firm experienced in registra- 
tion work will be engaged for the 
specific purpose of examining and cer- 
tifying the financial statements to be 
used in the registration statement and 
prospectus with the understanding that 
it may not or will not be continued as 
regular auditors. This gives rise to 
several questions: 

(a) Is it necessary to disclose the 
fact that the auditors whose opinion 
appeared in the prospectus will not 
continue as auditors? If the answer is 





LOUIS H. RAPPAPORT, CPA, a partner 
in the firm of Lybrand, Ross Bros. & Mont- 
gomery, CPAs, is the author of SEC AC- 
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“yes,” is the auditor expected to make 
that disclosure in his certificate? 

(b) Sometimes the suggestion is 
made that there be a joint certificate. 
What is the SEC attitude on joint 
signing? 

Answer: (a) It is not necessary to 
disclose that the certifying accountant 
may not or will not continue as regular 
auditors. 

(b) In the case of certain interna- 
tional businesses, it is difficult—if not 
impossible—for one firm of account- 
ants to examine and certify the finan- 
cial statements. In such cases, the 
SEC has accepted joint certificates. In 
the Royal Dutch/Shell group of com- 
panies, for example, the statements of 
the group are certified jointly by a firm 
of Dutch accountants, a firm of British 
accountants and a firm of United 
States accountants. In ordinary cases, 
however, we understand that the SEC 
is opposed to joint certificates. On the 
other hand, we do not know of our 
own knowledge whether a joint cer- 
tificate under the specific circumstances 
recited in the question has ever been 
filed with, and rejected by, the SEC. 

Question 5: A CPA has been re- 
tained by a corporation continuously 
for the past 20 years. The corporation 
is now “going public” and has retained 
a national firm of CPAs to examine 
and certify the financial statements of 
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the past five years for inclusion in the 
prospectus to the SEC and the public. 
It is expected that the national firm 
will continue to be retained in the 
future for the purpose of certifying re- 
ports for SEC filing purposes. The 
original CPA will continue to be re- 
tained to audit the books and records 
and submit monthly reports to man- 
agement only. Is it permissible for the 
“original CPA” to purchase stock of 
the corporation? 

Answer: As far as the SEC is con- 
cerned there is no objection to the 
“original CPA” becoming a_ stock- 
holder of the corporation. The SEC’s 
rules on independence relate only to the 
accountant who certifies financial state- 
ments for filing with the Commission. 
The rules do not govern an accountant 
who prepares statements for internal 
purposes only. The point to bear in 
mind is that the SEC and the public 
expect the accountant on whose cer- 
tificate they rely to be independent. 
Where an accountant is preparing re- 
forts for internal use only, the SEC 
and the public do not see such reports, 
are not relying on them, and hence the 
accountant who prepared them need 
not be independent. 

We should like to point out, how- 
ever, that so long as the “original 
CPA” remains a stockholder of the 
corporation, he would be precluded 
from acting as the corporation’s inde- 
pendent CPA. 

Question 6: Fixed assets of a cor- 
poration have been written up as the 
result of an appraisal to an amount 
in excess of cost. Is the excess depre- 
ciation to be shown: (1) as a deduc- 
tion from income, or (2) as a charge 
to surplus, or (3) in some other man- 
ner? 

Answer: We have heard it said that 
when two corporation presidents begin 
discussions looking toward a merger, 
a red light goes on in the Department 
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of Justice in Washington. It is also 
true that when the word “appraisal” 
appears in a prospectus or other docu- 
ment filed with the SEC, a red light 
goes on in the SEC’s Division of Cor- 
poration Finance. Both stories may 
be exaggerated, but one thing is cer- 
tain: the SEC is extremely allergic to 
appraisal write-ups. 

To answer the question: In finan- 
cial statements filed with the SEC, the 
fixed assets must be stated at cost, 
Depreciation must be computed based 
on cost. Hence, none of the alterna- 
tives suggested in the question would 
be available. . 

Question 7: In a certified summary 
of earnings there are apparent wide 
variations in gross profit percentages 
as between years. Does the SEC 
question the reasons or causes for such 
variations? 

Answer: In a registration statement 
on Form S-1, the requirements for 
the summary of earnings appear in 
Item 6. That item provides in part as 
follows: 

In connection with such summary, 
whenever necessary, reflect informa- 
tion or explanation of material sig- 
nificance to investors in appraising 
the results shown, or refer to such 
information or explanation set forth 
elsewhere in the prospectus. 


‘In the light of this requirement, it 
seems to us that where there are wide 
variations in gross profit from year to 
year, the registrant should volunteer 
an explanation of the factors or rea- 
sons which caused the variations. This 
is more important when the variations 
are in the most recent periods, and 
are less important as we go back into 
prior periods. 

If the explanation is not given in the 
original filing, it will, in all likelihood, 
be called for in the deficiency letter 
as a result of the SEC’s review. 
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In an extreme case, the reasons for 
the variations may be a basis for de- 
manding that the form of the sum- 
mary be changed. For example, sup- 
pose a company has a subsidiary that 
manufactures Product X which is rela- 
tively very profitable. The parent com- 
pany disposes of its investment in the 
subsidiary. Thereafter the consolidated 
statement shows a decline in gross 
profit and net income. In these cir- 
cumstances it might be desirable to 
separate the operations of the sold 
subsidiary from those of the remain- 
ing companies in the group. This 
could be accomplished by showing the 
operations of the sold subsidiary on 


one line of the summary of earnings. 

We should like to point cut, how- 
ever, that this is not a matter which 
will primarily concern the accounting 
staff of the Commission; it will concern 
the analyst most of all. Consequently, 
if it is cited as a deficiency, it may not 
be in relation to the matter covered 
by the accountant’s certificate, but 
rather in relation to the “narrative” or 
“text” section of the prospectus. The 
accountant, however, who is interested 
in doing a good job and not in tech- 
nicalities will see to it that the varia- 
tions are carefully investigated and 
adequately explained. 




















Insurance for Accounting Firms 


Forms of basic insurance coverage shown by 
recent A.I.C.P.A. survey to be needed by many 
accounting firms and practitioners: 


e All Risks Office Contents Policy 
e Valuable Papers and Records 
e General Public Liability 


... For cost and other particulars phone or write... 


HERBERT L. JAMISON & C0. | 


| 270 MADISON AVENUE, NEW YORK 16 ° 








MUrray Hill 9-1104 

















ACCOUNTING AND THE SEC ®° 








Administration of 


A CPA Practice 


Conducted by HERBERT G. WHITING, CPA 


TAX RETURN TICKLER 


Every firm is faced with the prob- 
lem of assuring itself that tax returns 
prepared for clients are timely com- 
pleted and forwarded to clients. Many 
firms have, of course, installed sys- 
tems which enable them to determine 
that tax work flows through their of- 
fices well in advance of the various due 
dates. 


We suggest that those firms which 
do not have a satisfactory control for 
the timely preparation of tax returns 
consider adopting a permanent system, 
such as the one here described, which 
has a number of advantages. The sys- 
tem is based on 3x5 cards filed ac- 
cording to the months in which the 


returns are due. An illustration of the 
suggested card appears below. 

A separate card is prepared for each 
return to be filed. Each card is headed 
on the left by the client name and en- 
gagement number and on the right 
by the standard due date of the re- 
turn to be controlled. The second line 
on the card, and this may well be en- 
tered in red, is the name of the re- 
turn, for example, New York State 
franchise tax, form 3CT. 

Next seven subheadings are entered 
across the card. They are: (1) Year, 
(2) Accountant assigned, (3) Date 
assigned, (4) Date prepared, (5) Ap- 
proved by, (6) Date completed, and 
(7) Date mailed. The date entered in 
the year column is the date on which 
the client’s fiscal year ends. 











i 





HERBERT G. WHITING, CPA (N. Y., 
N. J., Mo.), is Chairman of the Committee 
on Administration of Accountant’s Practice 
of The New York State Society of Certified 
Public Accountants. He is a partner in the 
firm of Bacon, Taylor and Beairsto, CPAs. 


Widgit Corp. #342 Feb. 15 
Federal Corp. Income, Form 1120 
— Date Appr’d = 
Year Acctt. Date Prepared By Completed Mailed 
12-31-58 VC 1-20-59 2-17-59 HB 2-23-59 2-25-59 
12-31-59 JR 1-10-60 2-25-60 HB 3-6 -60 3-6 -60 














The cards are filed in a monthly 
tickler file according to the due dates 
shown on the upper right corners. 
Early in the month preceding the 
month in which the due date falls, all 
of the cards are removed from the file 
and checked against the work schedule 
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to determine that responsibility for each 
return has been assigned. To indicate 
that responsibilty has been assigned 
the initials of the accountant assigned 
and the assignment date are entered 
in the second and third columns. The 
cards are then returned to the file. 

As accountants complete returns to 
the point that they are ready for re- 
view, they withdraw the related cards 
from the file, date them in column 4, 
and return them to a section of the 
file marked “Returns Ready for Re- 
view.” The reviewer, in turn, indicates 
that he has approved the work done 
by removing the cards from the file, 
initialing them in column 5, and re- 
filing the cards in a section of the file 
headed “Returns to be Typed.” 

The typists indicate that the returns 
have been typed, footed, and com- 
pared by dating the cards in column 
6 and refile them in a section of the 
fle marked “Unmailed Returns.” 
When the transmittal letters have been 
prepared and the returns have been 
mailed, the final entry, “date mailed,” 
is inserted on the cards in column 7. 
The cards are then refiled in the 
monthly tickler file to be used again 
in successive years. 


The system takes longer to describe 
than to operate. Actually it furnishes 
excellent control with a minimum of 
effort. It also makes possible the fore- 
cast of the quantities of forms which 
must be ordered in advance. 


FILE RETENTION PROGRAM 


A great deal has been written over 
the years about how long office records 
should be retained. From time to time 
we see recommended file retention 
schedules for general business records. 
Matthew P. Geraghty of Alexander 
Grant & Company sent us an outline 
of a CPA office retention policy that 
has much merit. 

The program outlined below seems 
to us to be an excellent starting point 
for consideration of your own record 
retention schedule. The disposition of 
files after the elapse of the retention 
period should be cremation, so that 
there may be no possibility of con- 
fidential data falling into unauthorized 
hands. There are a number of reput- 
able moving and storage firms that 
remove old files and furnish cremation 
certificates for fairly nominal fees. 


FILE RETENTION SCHEDULE 


I. CORRESPONDENCE FILES 


ll. TYPED REPORTS 

e Auditors’ Reports, 
Opinion and Non-opinion 

e Unaudited monthly and 
quarterly financial statements 

¢ Reports filed with SEC 

e Special Reports 
(Fire Losses, Special 
Investigations, etc. ) 


Retention Period in Yrs. 











In In 
Office Storage Total 
5 7 10 
3 Permanent — 
yi 10 
3 Permanent — 
3 Permanent — 


(Continued on next page) 
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(Continued from preceding page) 


Il. TYPED REPORTS (CONT. ) 
e Systems Reports 
¢ Pencil Drafts of Reports 
Il. TAX FILES 
e Tax Returns— 
Present Clients 
Former Clients 
e Tax Surveys, research reports, 


agents’ examinations, and other 


special tax reports 
?resent Clients 
Former Clients 


IV. WORKPAPER FILES 
¢ Auditors’ Reports, 
Opinion and Non-opinion 
Present Clients 
Former Clients 
¢ Unaudited monthly and 
quarterly financial statements 
¢ Systems Assignments 


Special Reports 


e Securities Registrations and 
other SEC Work 
Present Clients 
Former Clients 
e Special Tax Assignments 
Present Clients 
Former Clients 
e Permanent Audit 
engagement files 
Present Clients 
Former Clients 


In determining that correspondence 
files should be destroyed after ten 
years, it is assumed that any correspon- 
dence of permanent value regarding 
specific engagements would be placed 
in the Permanent File or otherwise 
marked for permanent retention. All 
typed auditor’s reports, whether of 
present or former clients and regard- 
less of whether they are opinion or non- 
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Retention Period in Yrs. 





In In 
Office Storage Total 

3 Permanent = 

| = I 

5 Permanent ea 

3 7 10 

: Permanent — 
3 7 10 

3 Permanent _ 
3 7 10 
3 7 10 
3 7 10 
3 10 
3 Permanent oa! 
5 7 10 
3 Permanent aut 
3 T 10 
Permanent aon = 
3 7 10 


opinion, should be retained perma- 
nently. Unaudited monthly and quar- 
terly financial statements usually have 
only the most transient value. How- 
ever, the ten years total retention 
period has been adopted for adminis- 
trative convenience. 

All typed copies of special reports, 
systems reports and SEC registration 
statements are considered to be perma- 
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nent in character and should be re- 
tained regardless of whether they re- 
late to an existing client or to a former 
client. Pencil drafts of reports prob- 
ably should not be retained at all. If, 
however, they are retained, they should 
be kept with the audit workpapers un- 
til the following year and then de- 
stroyed as soon as the succeeding 
year’s report is completed. 
Workpaper files of auditor’s reports 
involving present clients should gener- 
ally be retained permanently. If, how- 
ever, limited storage facilities present 
a problem in this regard, consideration 
should be given either to microfilm- 
ing the workpapers or effecting a 
partial destruction with the concomi- 
tant retention of certain selected items 
on a permanent basis. For this pur- 
pose, the following specific material 
ordinarily contained in the auditor’s 
report workpaper files should be ex- 
tracted for permanent retention: 
¢ Audit Program 
¢ Journal Entries 
* Working Trial Balance (including 
lead schedules for account groupings 
where applicable) 
* Investments 
¢ Fixed assets (including depreciation 
accounts ) 
¢ Debentures outstanding or 
long-term debts 
¢ Contributed Capital 
* Retained Earnings 
After the extraction of these items, 
the balance of the workpaper files may 
be destroyed after ten years of reten- 
tion. Workpaper files relating to audi- 
tor’s reports for former clients should 


other 


be destroyed after a retention period 
of ten years. Those relating to un- 
audited monthly and quarterly fi- 
nancial statements, systems engage- 
ments, and special reports should all 
be retained for a period of ten years 
after which they may be destroyed. 
Workpapers relating to securities reg- 
istrations or special tax assignments 
for present clients should be retained 
permanently. However, such work- 
papers for former clients should be re- 
tained only for a total period of ten 
years. 

Permanent audit engagement files 
of present clients should be retained 
permanently. However, non-current 
matters contained in such files should 
be removed annually and filed with 
the current auditor’s report workpaper 
file for that year. Permanent audit 
engagement files of former clients 
should be retained for a total period 
of ten years. 

All tax files of existing clients should 
be retained permanently. With respect 
to former clients, however, disposition 
after a total period of ten years should 
not present any practical problems. 

Despite the retention schedule rec- 
ommended here, no data, files or other 
material should be destroyed without 
the specific approval of the partner 
in charge of a particular client. The 
partner can at that time indicate any 
exceptions from the retention periods 
set forth in the schedule. Considera- 
tion might be given to turning over 
certain old files to clients for retention 
or disposal by them. 
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Payroll Tax Notes 


Conducted by SAMUEL S. REss, CPA 


WAGES FROM MORE THAN ONE 
EMPLOYER—N. Y. UNEMPLOY- 
MENT INSURANCE TAX 


Generally speaking, if an employee 
works for two or more employers, 
each of the employers is required to 
pay tax on the first $3,000 of remu- 
neration paid by him without regard 
to earnings from any other employer. 
However if an employer acquires all 
or substantially all of the assets of 
another employer, or a_ segregable 
part of another employer’s business, 
and the former employer had paid the 
tax on some part of the remuneration 
of an employee, the purchaser is re- 
quired to pay tax only on the differ- 
ence between $3,000 and the amount 
of remuneration on which tax has 
already been paid for such employee. 

In determining the first $3,000 of 
remuneration paid to an employee an 
employer may include remuneration 
paid by him to the worker for serv- 
ices in another state, if he was required 
to pay tax on such wages under the 
law of the other state. 

The principles applicable in deter- 
mining whether or not wages received 





SAMUEL S. RESS, CPA, is engaged in 
public practice in New York City. Dr. 
Ress was formerly a member of our 
Society’s Committee on New York State 
Taxation and chairman of its Subcommittee 
on Unemployment Insurance. He is a 
member of the Committee on Municipal 
and Local Taxation. 
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from two or more employers in a year 
are subject to tax, even though in 
excess of $3,000, are stated in two 
leading cases which decided the issue, 
with a different result in each case, 
on the basis of the findings of fact by 
the Appeal Board. 

In the Matter of Capitol District 
Transportation Company, Inc. & 
United Traction Company (280 App. 
Div. 291, affirming Appeal Board 
21,233-49) “United” operated trol- 
leys and “Capitol” operated buses. 
United owned all of the capital stock 
of Capitol and financed its organiza- 
tion. Each had the same officers 
although the directors were not the 
same. The two corporations occupied 
the same building. Each kept its own 
books, separate bank accounts, filed 
separate unemployment insurance re- 
turns and generally operated as a 
separate entity. Each month “Capi- 
tol” paid to “United” a share of the 
administrative expenses for certain 
officers and administrative employees 
who performed substantial services 
for Capitol. But Capitol did not list 
such persons as its employees for un- 
employment insurance purposes. Capi- 
tol’s books reflected payments made 
to United for their services. United 
paid contributions on the first $3,000 
of earnings of such employees. The In- 
dustrial Commissioner assessed Capi- 
tol for contributions cn the first $3,000 
paid by it to the same employees. 

The Court held that since the em- 
ployees performed services for both 
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companies they were joint employees 
of both companies. This relationship 
was not that of one corporation con- 
tracting to manage another, as in the 
Matter of Fulton Ship Operators P. & 
[. Service, Inc. (273 App. Div. 614). 
Capitol was held liable for contribu- 
tions accordingly. 

A different result was reached in 
the Matter of Technicon Cardiograph 
Corporation, et al. (285 App. Div. 
193) and in the Matter of Restaurant 
Publications, Inc. & Gehring Publish- 
ing Co., Inc. (Appeal Board No. 
44,712-54). In those cases, the In- 
dustrial Commissioner sought to allo- 
cate salary of an employee earning 
more than $3,000 to two or more 
employers constituting a single unit, 
so that each employer would have to 
pay contributions on an_ allocated 
portion of the salary up to the statu- 
tory maximum on each aliquot part. 
The Court held that the double tax 
was improper. Where the two em- 
ployers actually constitute a single 
business unit, the tax may be com- 
puted only on the first $3,000 of the 
total compensation of any employee 
within the unit. Such employees may 
be treated as employees of either or 
all companies for the purpose of de- 
termining the coverage. It was fur- 
ther decided that the Industrial Com- 
missioner is free to allocate the bur- 
den of the contributions within the 
maximum $3,000 wage limit among 
the employers constituting a single 
business unit. The Court held that 
the employer constituted, in a unitary 
sense, all of the entities of the busi- 
ness operation. Whether there is a 
unified operation and control of serv- 
ices and payment of wages among all 
of the group entities for singular treat- 
ment as an “employer” is a question 
of fact. In the Technicon case it was 
found that no allocation of services 
or of wages to any unit had been 


made. The Appeal Board was not 
precluded from so ruling. The em- 
ployment could not be fragmented to 
permit the breaking through of the 
$3,000 ceiling as the limit of salary 
taxability. Here there was no alloca- 
tion of work and salary among the 
employing units as was the case in 
Matter of Capitol District Transpor- 
tation Co., Inc. and United Traction 
Company where the employers kept 
separate books, segregating salaries 
of employees and segregating work. 

In the Matter of Berg (280 App. 
Div. 1011) there was a specific alloca- 
tion of salary payments among four 
employers. The allocated amount was 
paid separately by each of the em- 
ployers to one of them who in turn 
paid the employees, thereby causing 
a piercing of the $3,000 taxable wage 
ceiling. 

To sum up, it appears that where 
the employers in the joint employing 
unit allocate the remuneration paid 
and the work done by an employee, 
there is a strong likelihood that the 
Industrial Commissioner may allocate 
pro rata among the employers the 
remuneration paid to the employee. 
Thus some of the otherwise non-tax- 
able remuneration will become sub- 
ject to tax. However if the joint 
employing unit consisting of several 
corporations or partnerships employ- 
ing the same employees does not 
allocate, work or salaries paid, or one 
of the employers serves as the sub- 
contractor for the others for the pur- 
pose of providing the work, labor 
and services required by the others 
for the operation of the business of 
the others, then the Industrial Com- 
missioner may not allocate remunera- 
tion received by the employee for the 
purpose of subjecting some of the 
remuneration in excess of $3,000 to 
unemployment insurance taxation. 
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QUARTERLY AND ANNUAL PAYMENTS 
COVERING STUDENTS’ COMPENSATION 


Tax payments are required under 
the New York State Law on each em- 
ployee’s “wages” quarterly. On or 
before January 31 of each year, tax 
payments are due on compensation 
paid to students for services, including 


payments for work during vacation 
periods or on holidays, if the employer 
is subject to the Federal Unemploy- 
ment Tax. The annual tax payment 
requirement also applies to dismissal 
pay. Employers affected by the annual 
payment items must request special 
forms for reporting the same to the 
Division of Employment. 
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Federal Taxation 


Decisions and Rulings—RICHARD S. HELSTEIN, CPA 


Commentary 


—Committee on Federal Taxation 


Chairman, ARTHUR J. Dixon, CPA 


DECISIONS AND RULINGS 


INFORMATION RETURNS FOR 
FOREIGN CORPORATIONS 


Che final regulations covering infor- 
mation returns for certain foreign cor- 
porations (Sec. 1.6038-1) have been 
adopted. They provide that an infor- 
mation return on Form 2952 shall be 
filed by a domestic corporate stock- 
holder for each foreign corporation in- 
volved, in these two instances: 

1. Where more than 50% of the 
voting stock of a foreign corporation 
was owned by the domestic corpora- 
tion during the latter’s taxable year; 
and, 

2. Where more than 50% of the 
voting stock of a foreign corporation 
is owned by another foreign corpora- 
tion that is controlled by the domestic 
corporation. 

The information returns shall be 
filed at the same time the domestic 
corporation return is due. It shall 
cover the annual accounting period of 
the foreign corporation which ends 
with or within the controlling corpo- 
ration’s taxable year or annual ac- 
counting period as the case may be. 

It should also be noted that under 
section 6046 of the Code, as amended 
by Public Law 86-780, when a foreign 
corporation is created or organized, or 
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reorganized, on or after September 15, 
1960, a return on revised Form 959 is 
required to be filed by certain of its 
officers, directors, and shareholders 
within 90 days after such creation or 
organization, or reorganization. 


SALE OF PARTNERSHIP INTEREST 
IN ACCOUNTING FIRM 


An accountant made an immediate 
sale of a 45% interest in his practice 
and in the same instrument provided 
for the sale of the balance after a ten 
year period. The excess of the amount 
received over the basis of the account- 
ant represents a payment for goodwill 
and not the assignment of future in- 
come, and therefore is taxable at capi- 
tal gain rates. This determination was 
arrived at by the Tax Court after an 
extended discussion of prior cases and 
revenue rulings. The opinion of the 
Court is recommended reading to any 
professional man confronted with the 
problem of selling an interest in his 
practice (Malcolm J. Watson, 35 TC 
— No. 26). 


QUALIFIED CONTRIBUTION OF 
APPRECIATED SECURITIES 


Where a taxpayer transfers appreci- 
ated property to a tax-exempt organi- 
zation, as trustee, on condition, ex- 


1961 ¢ 135 








press or implied, that the appreciated 
property will be sold by the organiza- 
tion and the proceeds invested in tax- 
exempt securities, the income from 
which will be paid to the transferor for 
life (and to a secondary beneficiary, 
if any, for life), the excess of the pro- 
ceeds of the sale of the appreciated 
securities by the trustee over the 
grantor-taxpayer’s basis is taxable to the 
grantor-taxpayer as capital gain. This 
is so held because the tax-exempt or- 
ganization was under an express obli- 
gation to sell or exchange the appreci- 
ated property transferred and acquire 
tax exempt securities. “Therefore, in 
substance, the transferor did not give 
the trustee appreciated property to 
hold in trust, but, rather, gave the 
trustee the proceeds of the sale or ex- 
change of the property which the 
trustee was required to consumate.” 
In the light of this ruling any adver- 
tised plan soliciting contributions in 
the form of apreciated securities should 
be scrutinized carefully. However, this 
ruling would not apply to unqualified 
and unconditional contributions. 

During the period of the trust, the 
tax-exempt income distributed to the 
grantor and/or his beneficiary retains 
its tax exempt character in their hands. 
(Rev. Rul. 60-370, IRB 1960-49). 
CONVENTION EXPENSES MUST HAVE 
A BUSINESS PURPOSE 

An attorney had a purely local prac- 
tice in Pittsburgh. In order to make 
contacts and to become prominent, he 
joined the International Law Associa- 
tion and became its delegate to a meet- 





RICHARD S. HELSTEIN, CPA, has been 
a member of our Society since 1940. He 
is chairman of the Committee on Publica- 
tions and was formerly a member of the 
Committee on Federal Taxation. Mr. Hel- 
stein is associated with J. K. Lasser & Co. 
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ing in Yugoslavia. The Tax Court 
held that none of the expenses incurred 
in attending the meeting were deduct- 
ible, since there was no proximate re- 
lationship between his practice, which 
involved no international law, and his 
attending the convention. (Alexander 
Reed et al, 35 TC — No. 25). 

A Dallas insurance agent, by virtue 
of sale of a certain amount of insur- 
ance, was awarded a trip for himself 
and his wife to a convention held in 
New York. The trip lasted five or six 
days, of which time, one morning was 
devoted to a business session followed 
by a business luncheon. The Court 
held that the meeting was at too re- 
mote a point to be for business or 
educational purposes. It further held 
that if it were for educational purposes, 
the convention would have been held 
locally so that those who did not attain 
such a high rating might have bene- 
fitted. The Court concluded that the 
trip was a bonus as a reward and was 
includible in the taxpayer’s gross in- 
come, while the expenses of the trip 
were personal and therefore not de- 
ductible. No allocation was deter- 
mined for the time spent at the busi- 
ness meetings. (Rudolph et ux v. U.S., 
U.S. D.C. No. Dist. Texas, 9/21/60). 

This latter case differs from Thomas 
Vv. Patterson (U. S. D. C. No. Dist. 
Ala., 1959) where that Court permit- 
ted deductions of a trip to Virginia 
of an insurance agent working in Bir- 
mingham, Alabama. In that case the 
Court held that the bona fide business 
purpose was one of education, and 
that agents who achieve certain stand- 
ards in sales of insurance are “more 
apt for the type of instruction re- 
ceived” at the convention. Further- 
more, attendance by the agent, “is not 
a condition of future employment, 
but failure to attend without adequate 
reason is frowned upon and adversely 
affects . . . future promotion.” 
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DEDUCTION FOR MEALS DENIED 
WHEN NOT “AWAY-FROM-HOME- 
OVERNIGHT” 


The Tax Court has again approved 
and upheld the rule advanced by the 
Commissioner that the expense of 
meals incurred on business trips which 
do not require the taxpayer to remain 
away from home overnight are not de- 
ductible as part of travel expense. 

In this case, the taxpayer, a sole 
proprietor of a construction business 
had elected to be taxed as a corpora- 
tion pursuant to Section 1361. When 
he was away on jobs, he reimbursed 
himself from the business for travel 
expenses, including meals. The Court 
held that the reimbursement for meals 
on one-day trips was income to the in- 
dividual and, since it was a personal 
expense, was not deductible by him. 
(Allan Hanson, 35 TC — No. 49). 

It is by no means new that the Tax 


Court has held such meals to be per- 


sonal expenses and therefore non- 
deductible (see e.g. Fred Osteen, 1950, 
14 TC 1261; Sam J. Herrin, 1957, 
28 TC 1303; and Al J. Smith, 33 TC 
861 where the taxpayer was even de- 
nied the deduction for his own meals 
while entertaining customers). How- 
ever, this case raises the problem of 
reimbursements to employees for meals 
in connection with one day trips on 
the employer’s business. And, when 
this case is combined with the doctrine 
enunciated in Smith supra, Sutter 
(1953, 21 TC 170) and John W. 
Scott (TCM 1956-274) the problem 
is compounded, since for example, 
reimbursement by an employer to an 
employee for his expenditure in enter- 
taining a client at lunch is income to 
the employee, against which there is no 
deduction to the extent of the amount 
which the employee normally spent on 
his own meal. 


COMMENTARY 


AVOIDING PENALTIES FOR TAX UNDER- 
ESTIMATES BY SUBCHAPTER S SHARE- 
HOLDERS 


Section 6654 of the Internal Reve- 
nue Code imposes a penalty on all in- 
dividual taxpayers in the event of un- 
derpayment of estimated income tax. 
Several exceptions are provided which 
permit the taxpayer to pay a lesser sum 
than might otherwise be indicated. 
Two of these exceptions are based 
upon income for the current year and 
are likely to be used when it appears 
that an estimate based upon income 
for the previous year would result in 
an overpayment of estimated tax. 
Both of these exceptions require the 
taxpayer to determine his taxable in- 
come for the months in his taxable 
vear ending before the month in which 


the installment is due. For example, 
the first installment for a calendar year 
taxpayer is due on April 15, and, if the 
estimate is under either of the two ex- 
ceptions based on the current year’s 
income, it would be necessary to de- 
termine taxable income for the three 
months ended March 31. 


If the individual is a stockholder in 
a corporation which has elected under 
Subchapter S a question may be raised 
as to the income which would be taken 
into account from such corporation. 
For example, assume the taxpayer 
owns stock in a Subchapter S cor- 
poration and both the shareholder and 
the corporation file returns on a calen- 
dar year. The taxpayer desires to es- 
timate his income tax under one of the 
exceptions based on current year’s in- 
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come. In computing income for the 
three months ended March 31, should 
there be taken into account his pro- 
portionate share of the undistributed 
taxable income for the period ended 
March 31? It could be argued that 
before December 31 many things may 
happen which would result in the tax- 
payer having no income to report from 
the corporation. For example, he may 
sell his interest in the corporation be- 
fore that date. It is possible that prior 
to that date, the corporation’s election 
may be terminated. In either of these 
situations, the individual would report 
no Subchapter S income. 

The Internal Revenue Service has 
ruled informally that in these situations 
the individual should estimate his in- 
come in the same manner as if the cor- 
poration were a partnership. It is felt 
that the corporation’s status at the time 
the declaration is made is to be taken 
into account and not possible future 
events. Under these circumstances, 
the stockholder in a Subchapter S cor- 
poration is treated as if he were a 
partner. There is always the possibility 
that subsequent losses in a partnership 
would wipe out the income of earlier 
months. Nevertheless, a partner is re- 
quired under the regulations to take 
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into account his distributive share for 
the months of the partnership year 
ended before the month in which the 
installment is due. 

This problem should be considered 
when a taxpayer with an interest in a 
Subchapter S corporation plans to file 
an estimated income tax return taking 
advantage of an exception based on 
current income. 


CONVERTING SHORT TERM GAINS INTO 
LONG TERM GAINS THROUGH THE USE 
OF SECTION 337 

This column has devoted much 
space to various aspects of Section 337 
primarily because of the opportunities 
afforded for tax savings through an 
imaginative application of the Section. 
Is it possible, under certain circum- 
stances, to convert a short term ap- 
preciation in value of securities to a 
realized long term gain, as a by-product 
of a 337 liquidation? 

Let us assume the following set of 
facts for a real estate corporation which 
has sold its property after the resolution 
to liquidate. It has received a large 
down payment and a purchase money 
mortgage for the balance. The gain on 
the sale is not recognized to the cor- 
poration. Prior to the complete liqui- 
dation of the corporation, it invests its 
cash in marketable securities, which, 
after a period of two months, have ap- 
preciated in value. 

If the corporation sells these se- 
curities, will this gain also not be 
recognized to the corporation? Will 
the 337 benefits of the real estate sale 
ve lost? 

Assuming that the plan is valid, the 
profit on the sale of the securities will 
not be taxable to the corporation. In 
effect, the gain is picked up by the 
stockholders as a long term gain when 
the corporation is liquidated within the 
one year period, assuming, of course, 
that the stockholder’s holding period 
of the stock of the liquidated corpora- 
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tion is over six months. A variation, 
producing the same possible result, 
may be accomplished by distributing 
the appreciated securities to the share- 
holders as part of the complete li- 
quidation. 

Subdivisions (a)1 and 2 of Section 
337 require a plan of liquidation, and 
the distribution of assets, in a complete 
liquidation. The report of the Senate 
Finance Committee at page 48 states, 
“Your committee follows the House 
bill in eliminating questions arising as 
a result of the necessity of determining 
whether a corporation in process of 
complete liquidation made a sale of 
assets or whether the shareholder re- 
ceiving the assets made the sale” 
(italics added). Other language ap- 
pearing throughout both the House 
and Senate reports indicate that Section 
337 contemplates a plan of complete 
liquidation and a disposal of all of the 
assets of the corporation. 

Consequently, there is a feeling 
among some tax men that the acquisi- 
tion of assets with funds obtained 
through liquidation of other assets is 
not within any plan of liquidation of a 
corporation. If this is so, Section 337 
is not applicable to the entire trans- 
action and double tax would result, 
that is, to the corporation upon the sale 
and to the stockholder upon liquida- 
tion. 

On the other hand, there is nothing 
in the Code, Regulations or Committee 
Reports which would tend to prohibit 
a liquidating corporation from tempo- 
rarily investing surplus funds in pas- 
sive type investments. Such use of 
monies may not change the liquidating 
status of the corporation. 

Possibly the magic of this conversion 
of gain into a preferred tax rate may 
depend upon the use of moderation. 
If the securities transactions are nu- 
merous there may be a contention that 
there never was an intention to li- 





quidate the corporation and that the 
use of Section 337 was a sham or de- 
vice. 


UNFAIR ELIMINATION OF NET 
OPERATING LOSS CARRYOVER 


Under certain circumstances, Sec- 
tion 382(a) seems to produce what 
must have been an unintended result. 
Assume the following facts: 

1. On January 2, 1960, P Corpora- 
tion purchases all of the stock of S 
Corporation and immediately changes 
S Corporation’s business. 

2. S Corporation has had no taxable 
income for the three years prior to 
1960. Both corporations are on cal- 
endar taxable years. 

3. During 1960, S Corporation 
operates at a loss which exceeds P 
Corporation’s taxable income. P Cor- 
poration can offset its taxable income 
with the loss of S Corporation in a 
consolidated return for 1960. The li- 
mitations under Section 382 would 
have no application to the year 1960. 

4. Apparently, the unused amount 
of S Corporation’s loss for 1960 can- 
not be used in 1961 by S Corporation 
either in a separate return or in a con- 
solidated return because there would 
be a 50% change in ownership of S 
Corporation’s stock at the end of 1961 
compared to the beginning of the prior 
taxable year 1960. 

The result seems quite inequitable. 
The 1960 loss could be used in a 1960 
consolidated return because it would 
have arisen after the change in stock 
ownership but, because of change in 
ownership and change in business, any 
unused amount could not be carried 
over to subsequent years by reason of 
Section 382(a). If the acquisition of 
stock occurred two days earlier, on 
December 31, 1959, Section 382 (a) 
would permit the carryover to 1961. 
P Corporation would sustain the same 
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economic loss on its investment 
whether the stock of S Corporation had 
been acquired on December 31 or on 
the following January 2 but the tax 
result may not be the same. 


CORPORATION NET OPERATING LOSS 
ALLOWED TO SHAREHOLDERS OF A 
SUBCHAPTER S CORPORATION 


Sometimes when a law is amended 
to correct an unintentional result in its 
Original language, new ambiguities 
creep in which were also not intended. 
Such is the case with Section 1374 of 
the Code which deals with net operat- 
ing losses of a Subchapter S Corpo- 
ration. . 

Subsection (b) entitled “Allowance 
of Deduction” originally read as fol- 
lows: “Each person who is a share- 
holder of an electing small business 
corporation at any time during a tax- 
able year of the corporation in which it 
has a net operating loss shall be al- 
lowed as a deduction from gross in- 
come, for his taxable year in which 
or with which the taxable year of the 
corporation ends, an amount equal to 
his portion of the corporation’s net 
operating loss (as determined under 
subsection (c) ).” 

It was soon discovered that with this 
wording of the law no deduction was 
allowable for the portion of the loss 
applicable to a shareholder who died 
during the taxable year in which the 
corporation sustained the loss. No loss 
could be claimed in his final return be- 
cause the taxable year of the corpora- 
tion had not yet ended. When it did 
end, he no longer had a taxable year 
in which to claim the loss, nor could 
his estate claim a deduction for a loss 
occurring during his lifetime. 

In an attempt to correct this situa- 
tion. the section was amended in 1959 
by inserting after the words “for his 
taxable year in which or with which 
the taxable year of the corporation 
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ends” the clause “(or for the final 
taxable year of a shareholder who dies 
before the end of the corporation’s 
taxable year).” 

The desired correction was not, 
however, carried through to subsection 
(c), which covers the determination 
of the shareholder’s portion of the loss. 
This section reads in part as follows: 
“For purposes of this section, a share- 
holder’s portion of the net operating 
loss of an electing small business cor- 
poration is his pro rata share of the 
corporation’s net operating loss 
for his taxable year in which or with 
which the taxable year of the corpora- 
tion ends.” Here we have a complete 
breakdown of logic because this sen- 
tence talks about the corporation’s net 
operating loss, not for its taxable year 
but for his, the shareholder’s, taxable 
year. This makes no sense for the liv- 
ing shareholder, and it completely ig- 
nores the poor fellow who died and 
was briefly remembered in subsection 
(b) but is completely forgotten in sub- 
section (c). 

The intent of the amendment of 
subsection (b) was to allow in the final 
return of a deceased shareholder not 
only his share of the loss for any tax- 
able year of the corporation ending in 
his last taxable year but also his share 
of the loss for the corporation’s year 
in which he dies. Fortunately, Reg. 
Section 1.1374-1(b) provides for this 
result in language much less confusing 
than that which appears in the statute. 


CASH PAYMENT SOMETIMES BETTER 
THAN RESTRICTED STOCK OPTION 


A restricted stock option does not 
always result in the most favorable 
tax consequences. Assume that a cor- 
poration grants such an option to an 
employee who is in the 50% tax brack- 
et and that the spread between the 
price paid for the stock and its fair 
market value at date of exercise is 
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$1,000 which is also the amount of 
gain realized by the employee upon 
subsequent disposition of the stock. 
Also assume the option price was at 
least 95% of the fair market value at 
date of grant. 

In this example, there would be an 
after-tax cost to the corporation of 
the $1,000 spread because it may de- 
duct nothing for the option and it is 
$1,000 poorer after taxes than it would 
have been had it sold the stock for 
fair value to someone else. The em- 
ployee, after selling the stock, must 
pay a $250 long-term capital gain tax 
and winds up with a net after taxes 
of $750. 

For the same net cost of $1,000, a 
corporation in the 52% bracket could 
give the employee a bonus of $2,082. 
The employee would pay a tax of 
$1,041, for an after-tax net of $1,041. 
Such a raise would provide the em- 
ployee with $291 more than the stock 
option provided. 


LIMITATION ON CREDIT FOR 
FOREIGN TAXES PAID 


The decision of the Tax Court in 
the case of Gordon Duke and Flora 
Duke (34 T.C. No. 79) (referred to 
in the December 1960 Commentary) 
in respect to the limitation of credit 
for foreign taxes is significant inasmuch 
as the Commissioner’s position, sus- 
tained by the court appears to be in 
conflict with Sec. 131(b) of the 1939 
Code (substantially identical to Sec. 
904(a) of the 1954 Code). The Com- 
missioner’s position would be very 
beneficial to salaried taxpayers, quali- 
fying under Sec. 911, who spend a 
certain portion of time rendering ser- 
vices in the United States. It would 
permit salary received for services ren- 
dered within the United States to be 
classified as foreign source income if 
paid by a foreign corporation. 


The petitioner, Duke, was a bona 
fide resident of Mexico, employed 
there concurrently by a United States 
corperation and two Mexican corpo- 
rations. He received salaries from each 
company, and, in accordance with Sec. 
116 (a) of the 1939 Code (equivalent 
to Sec. 911 of the 1954 Internal Reve- 
nue Code), he excluded from taxable 
income this salary income from for- 
eign sources. He also received invest- 
ment income from United States 
sources. Duke, in the year at issue, 
spent a portion of his time performing 
services within the United States, ap- 
parently on behalf of all three em- 
ployers. In preparing his tax return 
for that year, he apportioned his salary 
from the three employments on a time 
basis, as required by the Regulations, 
and included the amount considered to 
be income from services rendered 
within the United States as taxable in- 
come on his United States income tax 
return. The amounts included in the 
return for 1951 were as follows: 
$18,280.82 of salary allocated upon 
the basis of time spent rendering ser- 
vices in the United States, of which 
$9,678.08 was a portion of the salary 
from the two Mexican corporations and 
$8,602.74 was a portion of the salary 
from the United States corporation, 
and $12,240.21 of United States source 
investment income. The total was 
$30,521.03. This amount was con- 
sidered to be proper by the Commis- 
sioner and was not at issue in the case. 

The main issue was the limitation 
of the credit for Mexican taxes paid. 
The petitioner calculated his limitation 
by applying against the Mexican tax 
a fraction, the numerator of which 
consisted of the total salary received 
from both Mexican corporations and 
the denominator of which included his 
entire income. The Commissioner con- 
tended that this limiting fraction was 
erroneous inasmuch as both the nu- 
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merator and the denominator included 
income exempt from United States tax. 
The Commissioner argued that the li- 
miting fraction should be composed of 
a numerator equal to the salary re- 
ceived from the Mexican corporations 
which was considered to be income tax- 
able in the United States ($9,678.08), 
and a denominator equal to the total 
income taxable within the United 
States (both salary and investment). 
The Tax Court agreed with the Com- 
missioner’s argument. 

The Commissioner’s limiting fraction 
seems unusual inasmuch as the numer- 
ator, which should consist of foreign 
source income only, in fact consisted 
of a portion of his salary from the 
Mexican corporations which was in- 
cluded on the petitioner’s return as 
United States source income; i.e., sal- 
ary received from the Mexican corpo- 
ration for services rendered within the 
United States. Therefore, for pur- 
poses of establishing taxable income, 
this portion of his salary was consid- 
ered United States source income; for 
foreign tax credit purposes, however, 
the same item was considered to be 
from sources without the United States. 
Since Mexican source income had been 
eliminated from taxable income, it 
would appear that the numerator of 
the fraction should have been reduced 
to zero, thereby eliminating the basis 
for a foreign tax credit. 

This case is of interest as it indi- 
cates, on the part of the Commissioner 
and the Tax Court, a greater flexibility 
in the interpretation of the foreign tax 
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credit sections so as to avoid some 
inequities of double taxation. There 
appears to be, however, a direct con- 
flict between the Tax Court finding and 
the letter of the law as contained in 
both Sec. 131(b) of the 1939 Code 
and Sec. 904(a) of the 1954 Code. 
Accordingly, it is a distinct possibility 
that the results of this case may be al- 
tered in the future to conform to the 
law and taxpayers computing foreign 
tax credit in accordance therewith 
should be so cautioned. 
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Classified Section 


RATES: 
$2.00. “Business Opportunities” 


“Help Wanted” 20e a word, minimum $5.00. 
15e a word, minimum $3.00. Box number, when used, ts two 


“Sttuations Wanted” 10¢ a werd, minimum 


words. Closing date, 10th of month preceding date of tissue. 


ADDRESS FOR REPLIES: Box number, The New York Certified Public Accountant, 355 Lexington 
. ee 


lvenue, New York 17, N 


HELP WANTED 
Experienced accountant wanted by CPA 
firm in upstate New York. Excellent oppor- 
tunity for right individual. Send complete 
resume and salary requirements. Box 2257. 


Senior Internal Auditors, a leading national 
manufacturer offers an excellent opportunity 
for men with 3 to 4 years experience, 
preferably in public accounting, to join our 
corporate internal audit staff. Salary $7500 
to $8500 with liberal benefits. Detailed 
resume will be held in strict confidence. 
Box 2276. 


SITUATIONS WANTED 


CPA, attorney, specializing in the tax field. 
Extensive experience in all phases of taxa- 
tion, with emphasis on tax research and 
planning. Desires per diem or fee work with 
other accountants. Box 2260. 

CPA, specializing in SEC work, registration 
statemeats, etc., wishes per diem or fee 
work with other accountants. Box 2261. 


Accountants Financial Statements, tax re- 
ports, etc. typed and checked by expert 
statistical typist. 15 years experience. BO 
8-2286. 


CPA, attorney, 14 years experience as rev- 
enue agent, technical advisor, and tax prac- 
titioner, seeks per diem arrangement. Box 


9949 


CPA, member of Society, thorough and 
varied experience, seeks permanent per diem 
work. Box 2263. 

Experienced statistical typing all tax forms 
financial reports. Saas up and prompt 
delivery. BO 3-2778. 


Administrative, financial executive, CPA, 
seeks growth situation on management team 
that can use a Mr. Inside CPA responsible 
for converting facts and figures into profit 
sense. Box 2264. 


Accountant will do your year-end write-ups 
with the use of a punched tape adding 
machine which I own. Bahr OX 5-6893. 


CPA, attorney, lecturer in taxation, exten- 
sive tax experience in planning and research, 
former revenue agent and technical adviser, 
seeks per diem arrangement. Box 2274. 


Temporary office help available, book- 
keepers, clerks, comptometer operators, 
typists, statistical typists, stenographers, 
selected personnel. We pay social security, 
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withholding, disability unemployment, com- 
pensation payments. O’Neill Office Service, 
277 Broadway, N. Y. RE 2-0288. 


Tax Accountant, attorney with fourteen 
years of diversified experience in tax field 
in large Wall Street law firm and as head 
of tax department of national accounting 
firm, seeks per diem arrangement for heavy 
tax work, with emphasis on tax planning, 
opinions and disputes at all levels. Box 
2283. 


CPA, attorney, 15 years experience as rev- 
enue agent, seeks per diem arrangement 
with accountants on any phase of tax work. 
Box 2284. 


Female, semi-senior accountant seeks per- 
manent position with CPA firm, seven years 
experience. Box 2286 


BUSINESS OPPORTUNITIES 


Mail and Telephone Service, at either of 
these prestige locations, 550 Fifth Avenue 
or 510 Madison Avenue, including air-con- 
ditioned conference and reception rooms for 
interviews and audits, telephone and lobby 
directory listings, secretarial facilities. Air- 
conditioned offices and desk space available. 
Fifth Avenue Office Service, Inc., 550 Fifth 
Avenue, New York City 36, PLaza 7-3638. 


Practice Wanted, substantial terms, know- 
how offered overburdened or retiring prac- 
titioner, CPA, N. Y., N. J., AICPA, IE, 
MBA. Box 2265. 


Well Equipped CPA Firm, will purchase 
all or part of the practice of overburdened 
or retiring accountants, substantial cash or 
attractive retirement arrangements will be 
offered. Box 2266. 


We Act As Your Secretary, mail, telephone 
service, $5.00 per month, mail and messages 
forwarded, private desks and offices avail- 
able, convenient to all transportation. 
Abbott Service, 147 W. 42nd St., Cor. 
Broadway. 


For Rent, air-conditioned attorney’s suite, 
private rooms, recently completed, beautiful 
decor, facilities, extra space available during 
tax season, individual or small firm, moder- 
ate. WOrth 2-1655. 


Fireproof insulated legal and letter size fil- 
ing cabinets, used, refinished like new, 2, 3, 
4 drawer. Krasilovsky, 170 Centre St., 
CAnal 6-2255. 
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BUSINESS OPPORTUNITIES 


Substantial Cash Available for the purchase 
of a practice or individual accounts by 
experienced CPAs. Box 2267. 

CPA, two man staff, time available on per 
diem or job basis, will purchase or manage 
accounts. Box 2268. 

Individual Clients or practice wanted, small, 
independent CPA practitioner with a modest 
staff, located in the general Buffalo-Niagara 
Falls area, interested in acquiring writeup 
and small audit clientele individually or as 
a group. Cash arrangement desired. Your 
interests will be protected by an honest, 
sincere effort to please your clientele. Box 
2269. 

CPA, $25,000 practice. No help. Ample 
free time, 25 years experience, expert on 
tax planning, estates, pension and _ profit- 
sharing plans, etc. Seeks mutually beneficial 
association. Box 2270. 

CPA, 33, with rapidly expanding practice 
grossing $21,000 will consider merger with 
CPA for mutual benefit. State details. Box 
2271. 

Space available in offices adjoining those 
of medium-size public accounting firm, com- 
mencing May 1, 1961. Both space and ser- 
vice arrangements are flexible. Please com- 
municate Box 2272. 


CPA, highly qualified, $15,000 gross — 
$11,000 from 3 accounts alone, 10 days 
free time, desires partnership with estab- 
lished firm or overburdened a. 
Will buy in if necessary. Box 2 


CPA, 34, 10 years diversified experience, 
AICPA, NYSSCPA, presently employed, 
seeks opportunity with overburdened or 
retirement conscious practitioner. Box 2275. 


Will Share CPA Office or desk space with 
telephone service. 11 West 42nd Street. 
Phone—LA 4-2313. 


CPA has space in Grand Central area, over 
$35,000.00 gross, will merge with one or 
two CPAs with similar practices to afford 
mutual growth and protection. Submit brief 
resume in strict confidence. Box 2277. 


CPA moving to Hillside Ave., Jamaica, 
179th St., air-conditioned and attractive 
store. Complete services. Extra space avail- 
able. Box 2278. 

Two young CPAs, NYSSCPA, MBA, seek 
association with overburdened or retiring 
practitioner for purchase or partnership, can 
offer substantial terms. Box 2279. 


Desk Space Available, newly furnished CPA 
suite, excellent midtown tower floor, tax 
services available. MU 7-1080. 


CPA, 30, eight years excellent public aw 
counting experience, mature, reliable, am 
bitious, desires to purchase partnership in- 
terest in N. Y. C. area. Will consider posi.’ 
tion leading to partnership arrangement,” 
Box 2280. 3 


CPA established, will purchase accounting) 
practice. Substantial cash available or at.” 
tractive retirement arrangements will be) 
offered. Box 2281. ; 


Associate with desirable background and | 
personality sought by practicing CPA for 
purpose sharing midtown Madison Avenué 
office. References important. Box 2282. | 


N.Y.C. CPA Firm, desires to purchase met- | 
ropolitan or suburban area practice grossing” 
up to $50,000.00 yearly. Our financial con: | 
dition permits attractive terms of purchase 
or a secure and sound future of partial or 
full retirement. Box 2285. 





FREE! 
MANAGEMENT AIDS | 
BULLETINS 


Our monthly series of Manage- 
ment Aids have met with great 
acceptance among Accountants, 
and we are continually receiving 
many requests for additional copies. 

These Aids have been prepared 
by the Small Business Administra- 
tion and present timely ideas and 
information on many business 
matters of general interest. 

Should you desire any copies, 
we shall be pleased to mail them 
to you regularly (free—of course) 
as another Good-Will service of 
our company. 


he Phone ORegen 4-120 
MAJESTIC She e 


Recommended for 25 years 
for Low-Cost Reliable Financing 





175 Fifth Ave. at 23rd St., Flatiron Bldg., N. Y. 10, N. ¥. 
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MR. ACCOUNTANT: 
Here’s Good News For Your Clients! 


J VES 
4%. 


Through recent mergers with two New York City banks, 
Mr. “Meadow Brook” now is providing the convenience of 54 
banking locations throughout Greater New York and Long 
Island Area. Now, in addition to complete one-stop banking 
services at these locations, your clients can receive immediate 
answers to their questions about our revolving credit plan. 


FOR FURTHER INFORMATION CALL MR. HENRY DENGEL 
IVanhoe 1-9000 — West Hempstead, N. Y. 
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MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





“There is something) 
that is much more) 
scarce, somethings 


rarer than ability, 


It is the ability t@ 
recognize ability.™ 


i 
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PERSONNEL AGENCIES 


130 WEST 42 STREET, NEW YORK 36, N. 


LOngacre 4-383 


controllers 
treasurers 
internal accountants 
cost/budget men 
systems men 
tax men 
internal auditors 
office managers 
bookkeepers 

and, of course 
public accountants 
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DIRECTED BY A CERTIFIED PUBLIC ACCOUNTAI 
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